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United States Court of Appeals for the 
District of Columbia 

I 

No. 6371. j 

| 

The Rust Engineering Company, a Corporation under the 
Laws of the State of Delaware, Appellant, 

vs. ! 

i 

Lehigh Structural Steel Company, a Corporation under 

the Laws of the State of Delaware, j 

I 

— 

a Supreme Court of the District of Columbia. 

At Law. 

No. 80649. | 

j 

Lehigh Structural Steel Company, a Corporation under 
the Laws of the State of Delaware, Allentown, Pennsyl¬ 
vania, Plaintiff, j 

vs. 

i 

The Rust Engineering Company, a Corporation under the 
Laws of the State of Delaware, Defendant. 

United States of America, i 

District of Columbia, ss: 

Be it remembered, That in the Supreme Count of the Dis¬ 
trict of Columbia, at the City of Washington, in said Dis¬ 
trict, at the times hereinafter mentioned, the following 
papers were filed and proceedings had, in the above-entitled 
cause, to wit: 
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THE EXIST ENGINEERING COMPANY VS. 


1 In the Supreme Court of the District of Columbia. 

Law. No. 80649. 

Lehigh Structural Steel Company, a Corporation under 
the Laws of the State of Delaware, Allentown, Pennsyl¬ 
vania, 

vs. 

The Rust Engineering Company, a Corporation under the 

Laws of the State of Delaware. 

Declaration. 

Filed Dec. 18, 1931. 

The plaintiff, Lehigh Structural Steel Company, a corpo¬ 
ration under the laws of the State of Delaware, sues the 
defendant, The Rust Engineering Company, a corporation 
under the laws of the State of Delaware, for that hereto¬ 
fore, to wit, on December 6, 1928, the plaintiff, Lehigh 
Structural Steel Company, entered into a contract in writ¬ 
ing with the defendant, The Rust Engineering Company, 
by the terms of which among other things, it was agreed 
that said plaintiff would furnish and erect for the said 
defendant the structural steel according to plans and speci¬ 
fications designated therein for an extension of the Govern¬ 
ment Printing Office located in Washington, D. C. By the 
terms of said contract the plaintiff was to start the erection 
on January 15, 1929 and to complete the same on or before 
April 15, 1929 and time was made the essence of the con¬ 
tract. Another provision of said contract was to the effect 
(Article 25) that differences should be referred to arbi¬ 
trators and the decision of anv two should be binding. In 
consideration of the above, the defendant undertook and 
promised to pay the price stipulated in said contract, to 
wit, $190,000.00. A copy of said contract is annexed hereto 
and marked Exhibit “A” and prayed to be read as a part 
hereof as though set forth at large herein. 

The said plaintiff furnished and erected said steel and 
completed all of said contract on its part to be performed. 
The defendant failed to have its part of the work on said 
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i 

I 

! 

Government Printing’ Office in proper condition for 
2 the plaintiff to begin erection of said structural steel 
on January 15,1929 as agreed in Article 1 of the con- 
tract and by its failure materially delayed the plaintiff so 
that there became due to the plaintiff a large sum of money. 
A dispute or difference thereupon arose between the parties 
in respect to the damages claimed by the plaintiff for failure 
of the defendant to have its part of the work on j said Gov¬ 
ernment Printing Office in proper condition for the plain¬ 
tiff to begin the erection of said structural steel as 
aforesaid. 

Upon the failure of the defendant after demand on it to 
pay the damages resulting from said failure to prepare the 
site as agreed and for other claims of the plaintiff, the said 
plaintiff demanded arbitration of the differences between 
the parties under the provisions of Article 25 of! the afore¬ 
said contract and the defendant agreed thereto. | 

The defendant duly appointed Ringgold Haft as arbi¬ 
trator under the aforesaid Article 25 and the plaintiff ap¬ 
pointed Charles L. Eidlitz. The two arbitrators thus 
appointed by the respective parties appointed aithird arbi¬ 
trator, John W. Oehmann, as provided in said Article 25. 
Said three arbitrators appointed under said submission 
duly took an oath in due form to examine faithfully and 
fairly the matters in controversy between the parties in 
accordance with the arbitration agreement provided in the 
contract between the respective parties and to make a just 
award in accordance with the best of their understanding. 
A copy of said oath is attached hereto and marked Exhibit 
“B” and prayed to be read as a part hereof as though 
fully set forth herein. On the 30th of March] 1931, said 
arbitrators held their first meeting in the matter] at 815 15th 
Street, N. W., Washington, D. C. Due notice of said hear¬ 
ing was given to both parties. An adjourned meeting was 
held on March 31,1931 at which both parties appeared. At 
all hearings the parties were represented by founsel and 
offered such proof of their various claims af they were 
advised. All witnesses were duly sworn and tfie testimony 
was reduced to writing. On April 1, 1931, the arbitrators 
duly delivered to each party a statement concerning briefs 
and itemized statements of claims that were to be presented 
by said parties in which they notified the plaintiff to present 
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a completely itemized statement of its claim together 

3 with a brief on such claim and anv other matters in 

* 

support of same and directed the defendant to make 
answer to the arbitrators concerning such claim of the 
plaintiff as filed together with any other matter affect¬ 
ing the same and that when these had been received the 
arbitrators believed that they would be in a position to 
render a complete and final decision. A copy of said notice 
is attached hereto and marked Exhibit “C” and prayed to 
be read as a part hereof as though fully set forth herein. 
Thereafter, the itemized statements and the briefs were 
filed by the respective parties. In said brief, the plaintiff 
claimed the sum of $45,149.07 and furnished itemized state¬ 
ments showing in what manner the said claim was made up 
and in the brief of the defendant filed in response to said 
notice and in reply to the plaintiff’s brief, the defendant 
admitted the liability to the plaintiff of $9371.31 but denied 
its liabilitv for the remaining balance. Thereafter, other 
briefs were filed by the respective parties and, to wit, on 
September 26, 193i, the plaintiff was duly notified by the 
arbitrators ithat the last brief of the defendant would be 
received and considered and that the plaintiff would be 
accorded the privilege of a final brief in reply to the last 
brief of Rust, which briefs were duly filed with the arbi¬ 
trators. 

Thereafter, on October 21, 1931, the arbitrators at 815 
15th Street, N. W., Washington, D. C., duly determined the 
matter and made their award in writing. By said award, 
two of the arbitrators, to wit, Charles L. Eidlitz and John 
W. Oehmann, decided and determined in writing that the 
defendant, The Rust Engineering Company, is indebted to 
the plaintiff Lehigh Structural Steel Company, in the 
amount of $27,912.72 in full settlement of all claims of the 
plaintiff against the defendant inclusive of interest to date 
thereof. Said award was duly signed by a majority of the 
arbitrators, to wit, Charles L. Eidlitz and John W. Oeh¬ 
mann, on October 21, 1931 and duly acknowledged as their 
finding by the said two arbitrators before a notary public 
on said date. A copy of said award as made by said arbi¬ 
trators and acknowledged is attached hereto and marked 
Exhibit “D” and prayed to be read as a part hereof as 
though fully set forth herein. 
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On the 23rd of October, 1931, said John W. Oelimann 
drew a line through his signature to said award and added 
the following statement in writing to said award, 
4 “My signature removed October 23, 1931 in order 
that satisfactory proof must be presented before 
monetary damages can be determined, (Signed) 
Oehmann.” A copy of the paper as changed by 
W. Oelimann is attached hereto and marked Ex 
and prayed to be read as a part hereof. 

The plaintiff avers that as soon as the arbitrators had 
rendered their award their powers and duties junder the 
submission had ended and that they were power] 
voke or amend the award or to initiate a reheari 
der a substitute award without the consent of tjlie parties 
and that the parties have not so consented. 

Wherefore the plaintiff claims $27,912.72 an 
thereon from October 21, 1931 at six percent per annum 
besides costs. 

H. WINSHIP WHEATLEY, 

H. WINSHIP WHEATLEY, Ji^ 

1010 Vermont Avenue N. 

Washington, D. C., 

Attorneys for plaintiff. 

Affidavit. 

Filed Dec. 18, 1931. j 

i 

State of New York, 

County of Queens, ss.: 

Thomas R. Mullen, being first duly sworn on o^th deposes 
and says that he is the Vice-President of Lehigh Structural 
Steel Company, a corporation under the laws of the State 




W., 


s personal 
insofar as 


of Delaware, and agent of the plaintiff and ha| 
knowledge of the matters herein stated except 
it is otherwise hereinafter stated. That the defendant, The 
Rust Engineering Company, a corporation und<ir the laws 
of the State of Delaware, is justly indebted to tlie plaintiff, 
Lehigh Structural Steel Company, in the sum of! $27,912.72 
and interest thereon from October 21, 1931 at six per cent 
per annum. The grounds of the claim are as follows: 

Heretofore, to wit, on December 6, 1928, thfe plaintiff, 
Lehigh Structural Steel Company, entered into a contract 
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in writing with the defendant, The Rust Engineering 
5 Company, by the terms of which among other things, 
it was agreed that said plaintiff would furnish and 
erect for the said defendant the structural steel according 
to plans and specifications designated therein for an exten¬ 
sion of the Government Printing Office located in Wash¬ 
ington, D. C. By the terms of said contract the plaintiff 
was to start the erection on January 15, 1929 and to com¬ 
plete the same on or before April 15, 1929 and time was 
made the essence of the contract. Another provision of 
said contract was to the effect (Article 25) that disputes 
should be referred to arbitrators and the decision of any 
two should be binding. In consideration of the above, the 
defendant undertook and promised to pay the price stipu¬ 
lated in said contract, to wit, $190,000.00. A copy of said 
contract is annexed hereto and marked Exhibit “A” and 
prayed to be read as a part hereof as though fully set forth 
at large herein. 

The said plaintiff furnished and erected said steel and 
completed all of said contract on its part to be performed. 
The defendant failed to have its part of the work on said 
Government Printing Office in proper condition for the 
plaintiff to begin erection of said structural steel on Jan¬ 
uary 15, 1929 as agreed in Article 1 of the contract and bv 
its failure materially delayed the plaintiff so that there 
became due to the plaintiff a large sum of money. A dis¬ 
pute or difference thereupon arose between the parties in 
respect to the damages claim-d by the plaintiff for the fail¬ 
ure of the defendant to have its part of the work on said 
Government Printing Office in proper condition for the 
plaintiff to begin the erection of said structural steel as 
aforesaid. 

Upon the failure of the defendant after demand on it to 
pay the damages resulting from said failure to prepare 
the site as agreed and for other claims of the plaintiff, the 
said plaintiff demanded arbitration of the differences be¬ 
tween the parties under the provisions of Article 25 of the 
aforesaid contract and the defendant agreed thereto. 

The defendant duly appointed Ringgold Hart as arbitra¬ 
tor under the aforesaid Article 25 and the plaintiff ap¬ 
pointed Charles L. Eidlitz. The two arbitrators thus ap¬ 
pointed by the respective parties appointed a third arbi¬ 
trator, John W. Oehmann, as provided in said Article 25. 


i 

| 

i 

| 
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Said three arbitrators appointed under sa^d submis- 
6 sion duly took an oath in due form to examine faith¬ 
fully and fairly the matters in controversy between 
the parties in accordance with the arbitration Agreement 
provided in the contract between the respective phrties and 
to make a just award in accordance with the best of their 
understanding. A copy of said oath is attached hereto and 
marked Exhibit “B” and prayed to be read as a part hereof 
as though fully set forth herein. On the 30th of March, 
1931, said arbitrators held their first meeting in ^he matter 
at 815 15th Street, N. W., Washington, D. C. Due notice 
of said hearing was given to both parties. An adjourned 
meeting was held on March 31, 1931 at which both parties 
appeared. At all hearings the parties were represented by 
counsel and offered such proof of their various | claims as 
they were advised. All witnesses were duly swofn and the 
testimony was reduced to writing. On April l,j 1931, the 
arbitrators duly delivered to each party a statement con¬ 
cerning briefs and itemized statements of claims! that were 
to be presented by said parties in which they notified the 
plaintiff to present a completely itemized statement of its 
claim together with a brief on such claim and any other 
matters in support of same and directed the defendant to 
make answer to the arbitrators concerning such claim of 
the plaintiff as filed together with any other matter affect¬ 
ing the same and that when these had been received the 
arbitrators believed that they would be in a position to 
render a complete and final decision. A copy of said notice 
is attached hereto and marked Exhibit “C” and prayed to 
be read as a part hereof as though fully set forth herein. 
Thereafter, the itemized statements and the b|*iefs were 
filed by the respective parties. In said brief, tlie plaintiff 
claimed the sum of $45,149.07 and furnished iteniized state¬ 
ments showing in what manner the said claim was made 
up and in the brief of the defendant filed in response to 
said notice and in reply to the plaintiff’s brief, the defend¬ 
ant admitted the liability to the plaintiff of $^371.31 but 
denied its liability for the remaining balance. Thereafter, 
other briefs were filed by the respective parties ^.nd, to wit, 
on September 26,1931, the plaintiff was duly notified by the 
arbitrators that the last brief of the defendant would be 
received and considered and that the plaintiff would be 
accorded the privilege of a final brief in re|)ly to the 
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last brief of Rust, which briefs were duly filed with the 
arbitrators. 

7 Thereafter, oil October 21, 1931, the arbitrators 

at 815 15th Street, N. W., Washington, D. C., duly 
determined the matter and made their award in writing. 
By said award, two of the arbitrators, to wit, Charles L. 
Eidlitz and John W. Oehmann, decided and determined in 
writing that the defendant, The Rust Engineering Com¬ 
pany, is indebted to the plaintiff, Lehigh Structural Steel 
Company, in the amount of $27,912.72 in full settlement of 
all claims of the plaintiff against the defendant inclusive 
of interest to date thereof. Said award was duly signed 
by a majority of the arbitrators, to wit, Charles L. Eidlitz 
and John W. Oehmann, on October 21, 1931 and duly ac¬ 
knowledged as their finding by the said two arbitrators 
before a notary public on said date. A copy of said award 
as made by said arbitrators and acknowledged is attached 
hereto and marked Exhibit “D” and prayed to be read as 
a part hereof as though fully set forth herein. 

On the 23rd of October, 1931, said John W. Oehmann 
drew a line through his signature to said award and added 
the following statement in writing to said award, “My sig¬ 
nature removed October 23, 1931 in order that satisfactorv 

* * 

proof must be presented before monetary damages can be 
determined, (Signed) John W. Oehmann.” A copy of the 
paper as changed by said John W. Oehmann is attached 
hereto and marked Exhibit “E” and prayed to be read as 
a part hereof. 

The plaintiff avers that as soon as the arbitrators had 
rendered their award their powers and duties under the 
submission had ended and that they were powerless to re¬ 
voke or amend the award without the consent of the parties 
and that the parties have not so consented. 

Affiant is informed and believes and expects to be able 
to prove by witnesses that the facts with respect to the 
signatures of Charles L. Eidlitz and John W. Oehmann to 
the finding on October 21, 1931 and the removal of John 
W. Oehmann’s signature on October 23 were these. All 
testimony and briefs had been received by the arbitrators 
on October 21, 1931 and that they met and discussed the 
case for practically the whole day. The evidence and briefs 
were thoroughly discussed and thoroughly considered 
among the three of them. It xvas decided by the arbitrators 


LEHIGH STRUCTURAL STEEL COMPANY. 


9 


that the defendant was liable to the plaintiff in th<Ji full sum 
admitted by the defendant and in addition for dam- 
8 ages resulting from delays which prevented the 
plaintiff from starting erection of the Structural 
steel at the site on January 15, 1929. The arbitrators then 
discussed the evidence, the briefs, the figures submitted by 
the parties, the admissions of the parties in the briefs, the 
figures submitted by each of them, the evidence in support 
of the respective claims, the various items ojf damage 
claimed, the evidence in support thereof including the ad¬ 
missions of the parties with respect to the samb and as a 
result of said conference and consideration the arbitrators 
Charles L. Eidlitz and John W. Oehmann determined and 
agreed upon an award to the plaintiff in the amount of 
$27,912.72. In reaching said award the figures were thor¬ 
oughly discussed by the three arbitrators. Thik sum was 
not agreed to by Ringgold Hart the third arbitrator al¬ 
though John W. Oehmann and Charles L. Eidlitz requested 
that he agree to a unanimous decision in that figure. A 
stenographer was called into the meeting room, the award 
was dictated and prepared. It was therafter signed and 
acknowledged before a notary public by John W. Oehmann 
and Charles L. Eidlitz while all three parties were together 
and in the office of Ringgold Hart at 815 15th Street, N. W., 
Washington, D. C. Said Hart stated that he might agree 
to the majority award which had already been made and 
that he would want the papers until the next morning 
when his signature would be added thereto if hje definitely 
decided to sign it but if he definitely decided nbt to concur 
in the majority award that copies of the awaijd would be 
sent by him to the two arbitrators and other parties and 
that until such time no word of the amount off the award 
was to be given to either party. Thereafter, on October 
23, 1931, the said John W. Oehmann, undertook to strike 
his name from said award and wrote to Charlcjs L. Eidlitz 
his view of the circumstances under which he attempted 'to 
strike his name therefrom. A copy of the lettjer which he 
wrote to said Charles L. Eidlitz on October j 23, 1931 is 
attached hereto and marked Exhibit “F” and prayed to be 
read as a part hereof as though fully set forth 'herein. 

In consideration of the premises there is du^ and owing 
by the defendant to the plaintiff the sum of $37,912.72 and 
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interest tiidreon from October 27, 1931 at six percent per 
annum exclusive of all set offs and just grounds of defense. 


THOMAS R. MULLEN. 


9 Subscribed and sworn to before me this 17th day 

of December, 1931. 

[seal.] OLDFIELD B. B. RAPALYEA, 

Notary Public, Queens County. 


No. 4783. 


State of New York, 

County of Queens, ss: 


I, Edward W. Cox, Clerk of the County of Queens, and 
also Clerk of the County and Supreme Courts of said 
County, the same being Courts of Record, do hereby certify 
that Oldfield B. B. Rapalyea, the notary public before 
whom the within acknowledgment or deposition was made, 
was at the time of taking the same authorized by the laws 
of the State of New York to take the same and to take 
acknowledgments and proofs of deeds or conveyances for 
lands, tenements and hereditaments situate, lying and being 
in said State of New York, and further, that I am well ac¬ 
quainted with the handwriting of such Notary, and verily 
believe that the signature to said certificate of proof, 
acknowledgment or deposition is genuine. 

In testimony whereof I have hereunto set my hand and 
affixed the seal of said County and Courts, this 17 day of 
Dec., 1931. 

EDWARD W. COX, 

Clerk. 


Exhibit “A”. 


Received Mar. 13, 1929, Lehigh Structural Steel Co. 
Received Jan. 22, 1929, Lehigh Structural Steel Co. 

The Rust Engineering Company, New York City, Bir¬ 
mingham, Ala., Washington, D. C. 

Engineers, Constructors. 

Pittsburgh, Pa. 

Job No. 2179. 

Sub-contract Agr cement. 

This agreement, made the sixth day of December, 1928, 
by hnd between Lehigh Structural Steel Company, 
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10 Allentown, Pa., duly qualified to do business in the 
District of Columbia, hereinafter called the Sub-con¬ 
tractor, and The Rust Engineering Company, a ^Delaware 
corporation, registered and licensed to do business in the 
District of Columbia, hereinafter called the Contractor, 

Witnesseth: That the Sub-contractor and the Contractor, 
for the consideration hereinafter named, agree asj follows: 

i 

(1) The Sub-contractor shall furnish all labor, rjiaterials, 
tools and equipment, etc., required to deliver ^nd erect 
complete, including shop and field painting, all Structural 
Steel for Extension to the Government Printing Office, 
except as hereinafter provided. 

Sub-contractor shall furnish, deliver and plabe at the 
building site where directed, all Anchor Bolts, Loose 
Lintels, etc. 

This Sub-contract does not include Furring; nor the 
Painting of that part of steel specified to be painted with 
asphaltum; nor the furnishing and erecting <}f 1" x 1" 
Angles on Bridges, but does include punching bridge steel 
to receive same. 

See rider attached. 

Substitutions of Bethlehem shapes for Carnegie shapes 
are to be permitted, if approved by Supervising {Architect. 

The Contractor shall furnish Sub-contractor [necessary 
information for preparing and executing the work. The 
Contractor shall provide Sub-contractor a free and clear 
site for work of erection, shall set anchor bolts (and bring 
foundations up to finished elevations by grouting the 
column slabs. 

Erection shall be started on or before January jL5th, 1929, 
and shall be completed on or before April 15, 19^9. 

all of which is to be performed on the property |of United 
States Government, Washington, D. C., hereinafter called 
the Owner and in accordance with the General Conditions 
of the contract between the Owner and the Contractor and 
in accordance with the Drawings and Specifications pre¬ 
pared by Jas. A. Wetmore, Acting Supervising Architect, 
hereinafter called the Architect/Engineer; all of which 
General Conditions, Drawings and Specification^ signed by 
the parties thereto or identified by the Architectj/Engineer, 
form a part of a contract between the Contractor and 

11 the Owner, dated Nov. 9th, 1928, and wh|ich hereby 
become a part of this contract. And insofar as the 
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said General Conditions, Drawings and Specifications are 
applicable to the work herein, the said Sub-contractor as¬ 
sumes toward the Contractor all the obligations and re¬ 
sponsibilities that the Contractor by those documents, as¬ 
sumes toward the Owner. This sub-contract agreement is 
subject to the approval, by the Architect and Owner, of the 
Sub-contractor. 

(2) The!work is to be done to the satisfaction of the 
Architect/Engineer and the Contractor, and the decision 
of the Architect/Engineer as to the true construction and 
meaning of the Drawings and Specifications, and the char¬ 
acter of thfe work, shall be final. Such additional drawings 
and explanations as are necessary to detail and illustrate 
the work are to be furnished to Sub-contractor who shall 
conform to them as part of this contract so far as they are 
consistent with the original signed Drawings and Specifi¬ 
cations. The Sub-contractor agrees at his own expense to 
carefully protect, watch over and care for all of his work 
and to make good any damage to the work resulting from 
the action of the elements or otherwise until the final com¬ 
pletion and acceptance of the work covered by this Sub¬ 
contract. The Sub-contractor shall at once remove all 
materials and take down and rebuild all portions of the 
work condemned by the Owner, Owner’s representatives, 
or Contractor, upon receiving notice in writing of such 
condemnation. 

The Sub-contractor hereby agrees to indemnify the 
Owner and the Contractor against any loss or damage aris¬ 
ing from any defect in materials or workmanship furnished 
by the Sub-contractor under this contract. 

(3) The 1 Sub-contractor agrees to begin said work within, 
see 1 above, days after he is notified to do so, and to carry 
it forward and complete it within, see 1 above, days there¬ 
after. The work to be performed by the Sub-contractor 
hereunder is to be done concurrently with other work to be 
performed by the Contractor and other sub-contractors, 
and the Sub-contractor agrees to proceed with it continu¬ 
ously and to hasten it to completion as rapidly as prac¬ 
ticable. 

Sec eight hour law provision in General Contract. 
12 (6) The Sub-contractor shall prosecute the work 

under this contract with due diligence, without delay, 
and shall not in any manner, by delay or otherwise, inter- 
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fere with the work of the Contractor or other contractors 
or other snb-contractors. And if at any time during the 
continuance of this contract the Contractor should conclude 
that the Sub-contractor is neglecting or is unable to supply 
when required a sufficient number of properly skiljed work¬ 
men, or sufficient materials of the proper quality, ojr is care¬ 
less or incompetent, or is not prosecuting the wfork with 
promptness and diligence, or is failing in any way to comply 
with the provisions of the contract, Specifications jor Draw¬ 
ings, or in the event of voluntary or involuntary bank- 

0 7 * J + 

ruptcy of Sub-contractor or the appointment of receiver 
therefor, the Contractor shall be at liberty to provide any 
such labor or materials and to charge the cost thereof to 
the Sub-contractor and to deduct the same from any money 
then due or thereafter to become due to the Sujb-contrac- 
tor under this contract; and the Contractor, without prej¬ 
udice to any other right or remedy, shall also be at liberty 
and have the right, after having first given the Sub-con¬ 
tractor forty-eight (48) hours’ notice in writing of such 
intention and immediately upon the expiration of such 
notice, to terminate the employment of the Sub-contractor, 
cancel this contract, enter upon the premises, exclude the 
Sub-contractor and his employees, retain or remove the 
Sub-contractor’s tools, implements, equipment afid/or ma¬ 
terials, obtain, if necessary, other tools, implements, equip¬ 
ment, materials and/or labor, enter into other contracts for 
work and/or materials, remove such remains of parts of 
the work as the Contractor considers necessary, in order to 
complete the work according to the Specifications gnd Draw¬ 
ings, charging the cost of doing such work, of furnishing 
new or additional tools, implements, equipment, and/or 
materials, of obtaining new proposals and letting new con¬ 
tracts, together with the liquidated damages due to the 
delays in the work, to the Sub-contractor and iiji the event 
of such cancellation of contract or discontinuance of the 
employment, the Sub-contractor shall not be entitled to re¬ 
ceive any further payment under this contract until the 
said work shall be wholly finished, at which time, if the 
unpaid balance of the amount to be paid unddr this con¬ 
tract shall exceed the expenses incurred t>y the Con- 
13 tractor in finishing the work, such excess shall be paid 
by the Contractor to the Sub-contractor on demand; 
but if such expense shall exceed such unpaid balance, the 
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Sub-contractor shall pay the difference to the Contractor 
on demand. 

(7) Should the Sub-contractor fail to begin, continue and 
complete the work as hereinbefore provided and should the 
Contractor suffer or permit the Sub-contractor to occupy 
more time than specified under this agreement, in that event 
the Sub-contractor hereby covenants and agrees to indem- 

nifv and save harmless the said Contractor from anv loss 

* * 

or damages (including any loss of bonus or payment of 
liquidated damages) which he may be compelled to pay to 
the Owner, under or bv virtue of the contract with the 
Owner, for or on account of delay in the completion thereof, 
insofar as said delay was caused by the Sub-contractor. 

(7A.) Should the subcontractor be obstructed or delayed 
in the prosecution or completion of the work by any act, 
neglect, delay or default of the contractor, or any sub¬ 
contractor employed by the contractor, upon thework, then 
the contractor lierebv covenants and agrees to indemnify 
and save harmless the sub-contractor from anv loss or 
damages which he mav sustain as a result thereof. 

(8) Should the Sub-contractor be obstructed or delayed 
in the prosecution or completion of the work by any act, 
neglect, delay or default of the Contractor, or any other 
sub-contractor employed by the Contractor upon the work 
or by any damage which may be caused by strike, fire, light¬ 
ning, earthquake or cyclone, then the time for the com¬ 
pletion of the work shall be extended for a period equiva¬ 
lent to the time lost by reason of any or all of the causes 
aforesaid; but no such allowance shall be made unless a 
claim therefor be presented in writing to the Contractor 

within 96 hours after the occurrence of such dclav. If the 

•> 

parties hereto cannot agree upon the length of such exten¬ 
sion, the same shall be decided by arbitration as provided 
in Paragraph 25 hereof. 

(9) The Sub-contractor agrees to comply with all State 
and municipal rules and ordinances, wherever the same 
apply to said building or affect said work, to comply with 
the requirements of any Building Department or Bureau 
wherever they affect the Owner or the Contractor; to com¬ 
ply with all other regulations and ordinances made in pur¬ 
suance of law; to save the Owner and the Contractor 

14 from all annoyances and fines having reference to 
this work; to give proper authorities all requisite 
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the build- 
resultins: 


notices relating to the work; and to procure and pay for all 
necessary official licenses or permits in connection with the 
■work covered by this Sub-contract. 

(10) The Sub-contractor shall promptly remove all rub¬ 
bish and/or debris resulting from the performance of the 
work under this contract and shall, during thej progress 
of the work, not less often than once a week, and upon com¬ 
pletion of this contract, completely remove from 
ing and/or premises all rubbish and/or debris 
from the prosecution of the work embraced in thi^ contract, 
and if the Sub-contractor fails or refuses to | promptly 
remove said rubbish and/or debris after having received 
notice from the Contractor, the Contractor mgy remove 
said rubbish and/or debris and charge the entjre cost of 
removal to the Sub-contractor, which cost is hereby fixed, 
determined and agreed to be — Dollars ($—). 

In the event that the Sub-contractor is supplied by or 
receives from the Contractor temporary heat, light and/or 
power, the total sum to be paid by the Sub-contractor to the 
Contractor therefor shall be — Dollars ($—), which sum 
is made up as follows: Heat, $—; Light, —; Power, —. 

(11) The Sub-contractor shall not employ any workmen 
whose employment on the building or improvements may 
be objected to by the Contractor. 

(12) No extra work or changes under this contract will 
be recognized or paid for, unless agreed to in writing by 
the Contractor’s superintendent, before the work is done or 
the changes made; in wdiich writing shall be specified in 
detail the extra work or changes to be made, the price at 
which same is figured, and the amount to be paid for such 
extra work. Should any such change decrease phe amount 
of the work, deduction shall be made accordingly in the 


s or deduc- 
) the actual 


amount to be paid. The amount of such additioij 
tions in either case shall not exceed the sum of (a| 
cost to the Sub-contractor of such added or onlitted work, 
plus (b) ten per cent (10%) representing Subcontractor’s 
profit, plus (c) any liability insurance thereon. 

(13) The Sub-contractor hereby covenants and agrees to 
indemnify and save harmless the Contractor against any 
and all claims or suits for infringement of patents 
15 or patent rights claimed to cover Sub-contractor’s 
processes, products, materials or appliances, said in¬ 
demnity to include all costs and expenses to which the Con- 
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tractor may be put in defending any such actions that may 
arise out of the relations between the Sub-contractor and 
ihe Contractor under this agreement. 

(15) The seller shall indemnify and hold harmless the 
Buyer from all claims for direct and consequential damage 
to person or property because of any wrongful act or 
neglect of the Seller, its agents or employees, during the 
progress of the work. The Seller shall maintain such insur¬ 
ance as will protect the Seller from claims under the 'Work¬ 
men’s Compensation Act; and from any other claims for 
damages for personal injury, including, death, which may 
arise in the performance of this contract due to any wrong¬ 
ful act or neglect on the part of the Seller. The Seller shall 
be responsible for all loss or damage to the material up to 
the time the said material is erected. The Buyer shall be 
responsible for his own contingent liability, and shall main¬ 
tain insurance on the work against loss or damage by tire, 
lightning,i or other casualty, policies shall cover all work 
incorporated in the building and all material for the build¬ 
ing in and about the premises, and shall be made payable 
to the parties as their interests may appear. The Buyer 
shall indemnify and hold harmless the Seller from all claims 
for damage to persons or property caused by the moving, 
handling or placing of any of the material herein, after its 
delivery at the site, by persons other than the employees of, 
or outside the control of, the Seller. 

(16) The Sub-contractor understands that the Contractor 
has issued orders prohibiting any person from using hoists 
to carry them to and from the various floors of the building, 
and agrees that it will not permit or allow its employees to 
ride on any hoist used in this building, and it further agrees 
that should any of its employees be injured or killed as a 
result of riding on said hoists, it will indemnify and hold 
the Contractor harmless from any and all damage it may 
sustain as a result of said accident or injuries, and that it 
will at its own cost and expense, defend any action brought 
against the Contractor by any employee of the Sub-con¬ 
tractor or his legal representatives, growing out of said 

accident or injuries. 

16 No one in the Contractor’s employ has any right to 

grant the Sub-contractor or its employees the right 
to ride on said hoists except an executive officer of the Con¬ 
tractor, and then only in writing. 
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It is understood and agreed that whenever the Sub-con- 
Iraetor shall use any scaffold, derrick, hois! or [equipment 
of any kind in said binding, for handling materials, etc., he 
shall satisfy himself as to the safety of said scaffold, 
derrick, hoist or other equipment, and hereby agrees to and 
shall relieve and hold the Contractor harmless from and 
against any and all suits or actions that may be brought 
against the Contractor for any injury or death to any per¬ 
son or damage to property which may result from the use 
by the Sub-contractor or his agent or employees of said 
scaffold, derrick, hoist, or other equipment. 

(17) The Sub-contractor shall not assign this contract 
or sub-let the whole or any part of the work hereunder, nor 
shall he assign any moneys due or to become due hereunder, 
without the previous written consent of the Contractor. 
Any attempt by the Sub-contractor to so assign} or sub-let 
any interest herein shall operate as an instant! forfeiture 
and repudiation hereof by the Sub-contractor and the rights 
of the parties shall be determined in the same [manner as 
though the Sub-contractor had at the time of such attempted 
assignment or sub-letting failed in and refused per¬ 
formance hereof. This contract shall not be assigned by 
the Contractor without the written consent of tlje Sub-con¬ 
tractor. 

(17) The Sub-contractor shall not assign this 
the whole or any part of the work hereunder, ijor shall he 
assign any moneys due or to become due hereulnder, with¬ 
out the previous written consent of the Contractor. Any 
attempt by the Sub-contractor to so assign or alny interest 
herein shall operate as an instant forfeiture and repudia¬ 
tion hereof by the Sub-contractor, and the rights of the 
parties shall be determined in the same manner} as though 
the Sub-contractor had at the time of such attempted as¬ 
signment failed in and refused performance hereof. This 
contract shall not be assigned by the Con-or jvithout the 
written consent of the Sub-contractor. 

(18) The Contractor reserves the right to cancel this 
agreement in its entirety or any portion of its 

17 obligations thereunder for the purchase of equip¬ 
ment, materials, workmanship or services, for causes 
beyond the control and without the fault or negligence of 
the Contractor, including, but not restricted to, gets of God, 

2—6371a 


contract — 
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acts of the Government, acts of the public enemy, fires, 
floods, epidemics, riots, strikes, lockouts, unavoidable labor 
difficulties, freight embargoes, or other unforeseen contin¬ 
gencies; and the Sub-contractor shall upon the Contrac¬ 
tor’s written request suspend the shipment and delivery 
of materials and all work and operations hereunder for 
such period or periods of time as the Contractor may 
deem advisable or necessarv by reason of any of the afore- 
mentioned contingencies. 

In the event that the Contractor exercises his right to 
cancel or suspend this Contract, the Contractor covenants 
and agrees to indemnify the Sub-contractor for any finan¬ 
cial loss incurred during or by reason of such suspension 
or cancellation. 

(19) It is expressly understood and agreed by and be¬ 
tween the parties hereto that time is and shall be con¬ 
sidered of the essence of the contract. 

The Sub-contractor has been informed that contract be¬ 
tween the Owner and Contractor provides for completion 
of entire work on or before-,-; and it is there¬ 

fore understood and agreed that the work provided for 
herein shall be entirely completed on or before, See section 
one above. 

No allowance for time shall be made Sub-contractor for 
delay in preparing his drawings or in securing approval 
thereof by the Architect/Engineer when such drawings 
are not properly prepared for approval of the Architect/ 
Engineer. 

When extension of time for strikes, or fire casualties, 
has been granted Contractor by the Architect/Engineer or 
Owner, the same extension shall be granted Sub-contractor. 

(20) The Sub-contractor further agrees that he shall 

within ten (10) days from date of notice to furnish same, 

at the option of the Contractor, provide the Contractor 

with a bond in the full amount of this contract, conditioned 

for the faithful performance thereof in all its particulars, 

duly executed with a Surety Company acceptable to the 

Contractor, as surety, and in form and contents acceptable 

to the Contractor; the cost of said bond to be borne bv the 

• * 

Contractor. 

(22) If at any time the Sub-contractor shall allow 
18 any indebtedness to accrue for labor and/or mate¬ 
rials, which indebtedness has become or, in the 
opinion of the Contractor, may become a lien or liens upon 
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the work and/or materials, or which may become a claim 
against the Contractor, the Sub-contractor shall immedi- 
diatelv upon request from the Contractor, pay t}ie same or 
cause the same to be dissolved and discharged! by giving 
a bond, or otherwise, and, in case of his failur^ to do so, 
the Contractor may withhold any money due the Sub-con¬ 
tractor until such indebtedness is paid or may apply such 
monev towards the discharge thereof, or at the election 
of the Contractor, may declare this contract rescinded, 
assume the possession of the work and complete the same 
according to the specifications, and the expense thereof 
shall forthwith be paid by the Sub-contractor to the Con¬ 
tractor on demand. 

(23) The Contractor agrees to pay to the Sub-contractor, 
and the Sub-contractor agrees to accept, as full compensa¬ 
tion for the performance hereof, the sum of Ope hundred 
ninety thousand Dollars ($190,000.00), subject jonly to ad¬ 
ditions and deductions as provided herein, and such sum 
shall be paid in current funds by the Contractor! to the Sub¬ 
contractor at the times and upon the conditions ihereinafter 
set forth; provided that before any payment] hereunder 
shall become due, the Contractor at its option may require 
and the Sub-contractor thereupon shall furnigh satisfac¬ 
tory evidence of the payment of all accounts for labor 
and/or materials pertaining to Sub-contractor’s perform¬ 
ance hereunder; and provided further that before the final 
payment hereunder shall become due, the Sub-contractor 
shall, if required by the Contractor, procure ^nd furnish 
to the Contractor full and complete releases of liens from 
all persons furnishing labor and/or materials toward the 
performance hereof. 

Partial payments of 90 per cent of all labor which has 
been done and/or materials furnished during e^ieh calendar 
month shall be made on or before the 10th day <|)f the month 
following that in which the work has been performed. 

Further payment of 5 per cent shall be made to the Sub¬ 
contractor by the Contractor within 30 dayg after said 
work performed by him has been completed ahd final pay¬ 
ment within 60 days after completion of work covered by 
this contract. 

(24) It is further agreed between the partied hereto that 
no certificate given or payment made under this con- 

19 tract shall be conclusive evidence of performance 
or acceptance of the work thereunder, either wholly 
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or in part; or shall be construed to be an acceptance of 
defective work or improper materials. 

It is further agreed that should the parties hereto fail to 
agree upon the valuation of any work to be added or 
omitted, or upon the amount of any damages resulting 
from the default of the Contractor or Sub-contractor, ex¬ 
cepting such damages as have been liquidated herein under 
Paragraph 19, or as to the interpretation of any part of 
this contract (provided the true construction and meaning 
of the Specifications and Drawings shall be decided only by 
the Architect Engineer); any and all of such matters shall 
be determined bv reference to three disinterested arbitra- 

•r 

tors, one to be appointed by each of the parties to this con¬ 
tract, and the third by the two thus chosen, the decision of 
anv two of whom shall be binding. The Sub-contractor 
shall, however, if required by the Contractor, proceed with 
all work in dispute, pending the result of arbitration as 
above. Each of the parties hereto shall pay one-half of the 
expenses of such arbitration. 

(26) The 1 Sub-contractor shall, upon the request of the 
Contractor, furnish a certificate or other satisfactory evi¬ 
dence of the authoritv of anv officer or agent executing this 
agreement for or on behalf of the Sub-contractor. 


(27) All hegotiations and agreements prior to the date 
of this memorandum are merged herein and superseded 
herebv, there being no agreements or understandings other 
than those written or specified herein. 

The parties hereto for themselves, their successors, ad¬ 
ministrators and assigns, hereby agree to the full perform¬ 
ance of the covenants of this agreement. 

In Witness Whereof the parties hereto have executed 
this agreement the day and year written above. 

1 LEHIGH STRUCTURAL STEEL CO., 

Sub-contractor , 


T. R. MULLEN, 

V. P. 

THE RUST ENGINEERING COMPANY, 

Contractor , 


Bv R. H. ARMSTRONG, 

* 7 

Purchasing Agent . 


Witness: 

E. E. NICHOLS. 
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20 [Endorsed:] Job Xo. 2179. Sub-contract Agree¬ 
ment between Lehigh Structural Steel Co., Allen¬ 
town, Pa., Sub-contractor, and The Rust Engineering Com¬ 
pany, contractor for Structural Steel. Extension to Gov¬ 
ernment Printing Office, Washington, D. C. Dated Dec. 6th, 
192S. Architect: Jas. A. Wetmore, Acting Supervising Ar¬ 
chitect. Amount of contract: $190,000.00. Received Sep. 9, 
1929. Lehigh Structural Steel Co. 

i 

Filed Jan. 6, 1932. j 

i 

Plea of Defendant. 

The defendant, The Rust Engineering Company, a cor¬ 
poration, for plea to the declaration filed herein^ says: 

It admits as true the allegations contained ijn the first 
paragraph of the declaration. 

It admits that the plaintiff furnished and greeted the 
steel mentioned in the declaration and completed its con¬ 
tract in that regard. It admits that its part of the work on 
said Government Printing Office was not in proper condi¬ 
tion for the plaintiff to begin erection of said structural 
steel on January 15, 1929, but denies that such condition of 
its work was due to or constituted any failure on its part, 
and also denies that the plaintiff was materially delayed 
thereby or that the plaintiff suffered any damage or loss by 
reason thereof. It admits that a dispute oij difference 
arose between the parties with respect to damages claimed 
by the plaintiff as the result of the alleged failure of the 
defendant to have said Government Printing Office Build¬ 
ing in condition for the plaintiff to begin the erection of 
said structural steel on January 15, 1929. 

It admits as true the allegations of the third paragraph 
of the declaration. 

It admits that arbitrators were appointed as alleged in 
the fourth paragraph of the declaration and that said arbi¬ 
trators took the oath as alleged in the declaration. It 

21 likewise admits that the proceedings alleged in the 
fourth paragraph of the declaration were had and the 

various statements and briefs therein referred fo were filed 
with the arbitrators, but it avers that in both bifiefs filed by 
it it also made a formal demand that plaintiff’s records and 
witnesses supporting their money claims be produced and 
that proper opportunity be afforded the defendant to ex- 
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amine such records and interrogate such witnesses, but that 
said demands were ignored by the arbitrators and the op¬ 
portunity to examine said records and witnesses was never 
afforded the defendant. It admits, as it has at all times 
admitted, that it is indebted to the plaintiff in the sum of 
$9,371.12 and avers that it has offered to pay same in full 
of plaintiff’s demands, but the plaintiff has refused to 
accept same. 

The defendant denies that on October 21, 1931 or at any 
other time the arbitrators dulv determined the matter in 

ft* 

controversv and made their award in writing. It denies 
that Charles L. Eidlitz and John W. Oehmann, two of the 
arbitrators, finally decided and determined in writing that 
this defendant is indebted to the plaintiff in the amount of 
$27,912.72 aiid says that the award alleged in the declara¬ 
tion to have been made was not intended, considered or 
treated by the said arbitrators as a final award, but that it 
was distinctlv understood and agreed bv the arbitrators 
that the so-called award signed bv Eidlitz and Oehmann 
was not final, but merely tentative and was not to become 
final until after further consideration bv the arbitrators 
of the matters in dispute; and this defendant says that it 
was distinctly and specifically agreed by said arbitrators 
that said alleged award, being tentative only, as herein¬ 
before alleged, was not to be published to the parties in in¬ 
terest or anybody else and in fact was never so published. 

The defendant admits that on the 23rd day of October, 
1931, before the publication of the alleged award declared 
upon, and before notification of the contents thereof to the 
parties, and while the matters in dispute were still under 
eonsideratibn by the arbitrators, and before any final de¬ 
termination of the issues involved had been reached bv the 

%• 

arbitrators, the said John W. Oehmann, as alleged in the 
sixth paragraph of the declaration, struck his signature 
from said alleged award. 

22 This defendant savs that no final award having 
been made by the arbitrators on October 21, 1931, 
and no publication of the alleged award having been made, 
and the matters in dispute between the parties being un¬ 
determined and still under consideration bv the arbitrators, 
the said John W. Oehmann had, as aforesaid, reserved the 
right to reconsider his tentative award and to amend or 
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revoke the same if in his judgment said award was not a 
fair and just one. 

Wherefore the defendant says it is not indebted to the 
plaintiff as alleged in its declaration. 

LECKIE & SHERIER, 

By JOSEPH T. SHERIER, 

1001 15 th Street N. W., 
Attorneys for Defendant. 

Filed Jan. 6,1932. ! 

Affidavit of Defense. 

E. M. Rust, being first duly sworn, on oath states that 
he is Vice President of the Rust Engineering Company, a 
corporation, the defendant in the above entitled cause and 
makes this affidavit as its agent and in its behalf. He 
denies that the defendant is indebted to the plaintiff in the 
sum of Twenty-seven Thousand Nine Hundred twelve Dol¬ 
lars Seventy-two Cents ($27,912.72) with interest thereon 
from October 21, 1931 as alleged in the affidavit of merit 
attached to and filed with the declaration herein. He admits 
as true the allegations contained in the second) paragraph 
of the plaintiff’s affidavit of merit. He likewise ^dmits that 
the plaintiff erected the steel and completed all bf said con¬ 
tract on its part to be performed, and likewise kdmits that 
there was some delay in having the Government Printing 
Office site in proper condition for the plaintiff \o begin the 
erection of the structural steel on January 15, 1929 as 
alleged in the third paragraph of the plaintiff’s affidavit, 
but he denies that said delay was due to any act, neglect 
or default of the defendant or any sub-contractor employed 
by the defendant and avers the fact to be that said delay 
was due solely to causes beyond the control and without 
the fault or negligence of the defendant, i The affiant 
23 denies that the plaintiff was materially delayed in the 
commencement of its work or that because of said 
alleged delay there became due to the plaintiff a large sum 
of money. The affiant admits that a dispute arose between 
the parties with respect to the claim of the plaintiff for 
damages alleged to have been sustained by it: because of 
the alleged failure of the defendant to have the site ready 
for plaintiff to begin work on January 15,1929! and likewise 
admits that the plaintiff made demand for arbitration of 
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tlie differences between the parties as alleged in the fourth 
paragraph of the affidavit of merit. This affiant admits 
that the arbitrators were selected as alleged in the fifth 
paragraph of the affidavit of merit and that the various 
acts and things mentioned in the said paragraph were done 
and performed by the arbitrators. This affiant is informed 
and believes, and the defendant expects to prove at any 
trial of this I cause that the arbitrators did not on October 
21, 1931 or at anv other time finally determine the matters 
submitted to them by the parties and make a final award in 
writing as alleged in the sixth paragraph of the plaintiff’s 
affidavit of merit; the affiant denies that the said Eidlitz 
and Oehmann finally decided and determined in writing that 
the defendant is indebted to the plaintiff in the amount 
of $27,912.72 and says that the award alleged in the affi¬ 
davit to hate been made bv said arbitrators was not in- 

•/ 

tended, considered or treated by the said arbitrators as 
a final award, but that it was distinctly understood and 
agreed by the arbitrators that the so-called award signed 
bv Eidlitz and Oehmann was not final, but merely tenta- 
tive and was not to become final until after further consid¬ 
eration by the arbitrators of the matters in dispute, and 
this affiant says that it was distinctly and specifically 
agreed by said arbitrators that said alleged award, being 
tentative as hereinbefore alleged, was not to be published 
to the parties in interest or anybody else and in fact was 
never so published. This affiant is informed and believes, 
and the defendant expects to prove at the trial of this cause, 
that the arbitrators Eidlitz and Oehmann did not, as al¬ 
leged in the seventh paragraph of the affidavit of merit, 
determine and agree upon an award in favor of the plain¬ 
tiff in the amount of $27,912.72, and affiant says that the 
alleged award mentioned was tentative only and was not 
intended, treated or considered by any of the arbitra- 
24 tors as final as hereinbefore alleged; affiant further 
avers and expects to prove that the award was not 
to be published or its contents made known to the parties 
until the matters in controversy had received further con- 
sideration by the arbitrators and that before said award 
was published or copies sent to the parties it was to be re¬ 
drafted by said Hart and forwarded to the arbitrators for 
signature, and the said Eidlitz prepared and left with said 
Hart a form to be followed bv said Hart in re-drafting said 
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award, if and when the arbitrators had finally and definitely 
determined the matters in controversy. This affiaht denies 
that the alleged award was left with said Hart oii the con¬ 
dition set out in the affidavit of merit, but on the (contrary 
says that said alleged award was left with said (Hart for 
such further consideration as the arbitrators might desire 
to give to the matters in controversy before reaching a final 
determination thereof, and that as aforesaid it was dis¬ 
tinctly understood ana agreed that said alleged atvard was 
tentative only and was not to be published or its contents 
communicated to the parties in interest. 

In consideration of the premises, this affiant |says that 
the defendant is not indebted to the plaintiff inJ the sum 
claimed in the declaration and affidavit of merit. | 

E. M.jRUST. 

Subscribed and sworn to before me this 6th day of Jan¬ 
uary, 1932. 


[Seal of Rose Mary Facenda, Notary Public, District 

of Columbia.] 

ROSE M. FACENDA, 

j ' 

Notary Public, D . C. 

25 Stipulation as to Payment of $9,371.12. 

Filed February 12, 1932. 

It is hereby stipulated and agreed between the counsel 
for the respective parties with the consent of tli^ir respec¬ 
tive clients as follows: 


1. The defendant hereby pays to the plaintiff the sum 
of $9,371.12 in settlement of the admitted indebtedness of 
the said Rust Engineering Company to the Lehigh Struc¬ 
tural Steel Company on account of the Government Print¬ 
ing Office Extension, Washington, D. C., but the payment 
of said check is not in admission on the part of the defendant 
that there is anv further sum due nor shall said nayment 
affect, in any manner the right of the defendant j if such it 
has, to insist upon the plaintiff electing as betweeiji the pend¬ 
ing law suits hereinafter mentioned in Paragraph 2 hereof 
or to raise the question of the jurisdiction of the court to 
pass upon the disputed questions of fact raised in this cause 
on the motion to confirm the award which rights are reserved 
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to the defendant as fully as though this check had not been 
paid, if it had any such rights prior thereto. 

2. The receipt of said check by the plaintiff is not and 
shall not be considered as an accord and satisfaction of any 
other claims which the Lehigh Structural Steel Company 
may have against the Rust Engineering Company as set 
forth in the declarations filed in law causes 80649 and 80750 
in the Supreme Court of the District of Columbia, nor in any 
way bar the further prosecution of said suits at law, but the 
receipt of said check by the plaintiff shall not in any way 
affect its right to prosecute the remainder of its claims as set 
forth in said suits at law or such reasonable amendments 
thereto as may be made with leave of court and if it 
26 sustains its claims for such remainder to have a final 
judgment therefor, notwithstanding any notation on 
the voucher accompanying said check but without prejudice 
to the rights of the defendant to assert any defenses which 
it may have to additional claims of the plaintiff as provided 
in Paragraph 1 hereof. 

H. WINSHIP WHEATLEY, 

Attorney for Plaintiff. 
JOSEPH T. SHERIER, 

Attorney for Defendarit. 

Joinder of Issue. 

Filed March 5, 1932. 

******* 


The plaintiff joins issue on the plea of the defendant filed 
herein 

H. WINSHIP WHEATLEY, 

H. WINSHIP WHEATLEY, Jr., 

Attorneys for Plaintiff. 

Service of copy acknowledged this 4th dav of March, 1932. 

JOSEPH T. SHERIER, 
Attorney for Defendant. 
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27 Mandate of Court of Appeals. j 

Filed July 1, 1932. 

United States of America, ss: 

[seal.] 

The President of the United States of America, to the Hon¬ 
orable the Justices of the Supreme Court of the District 
of Columbia, Greeting: 

Whereas, lately in the Supreme Court of the District of 
Columbia, before you, or some of you, in a cause between 
Lehigh Structural Steel Company, a Corporation Under the 
Laws of the State of Delaware, plaintiff, and The Rust Engi¬ 
neering Company, a Corporation Under the La\j r s of the 
State of Delaware, defendant, Law No. 80,649, wherein the 
order of the said Supreme Court entered in said cause on 
the 21st day of January, A. D. 1932, is in the following words, 
viz: 

Upon consideration of the plaintiff’s motion filc^d herein 
for confirmation of the award of the arbitration ijnder the 
United States Arbitration Act it is ordered that sa^d motion 
be, and the same is hereby denied. To the foregoing ruling 
the plaintiff, in open cout, notes an exception which is duly 
allowed. 

To the foregoing order the plaintiff by its attorney of rec¬ 
ord, in open court, notes an appeal to the Court of Appeals 
of this District; whereupon, an undertaking to act as a cost 
bond is hereby fixed in the sum of One Hundred Dollars 
($100.00) with leave to deposit Fifty Dollars ($50.00) cash 
with the clerk in lieu thereof. 

as by the inspection of the transcript of the record of the 
said Supreme Court, which was brought into the Court of 
Appeals of the District of Columbia by virtue of an appeal, 
agreeably to the act of Congress in such case made and pro¬ 
vided, fully and at large appears. 

And whereas, in the present term of April, in thb year of 
our Lord one thousand nine hundred and thirty-two, 

28 the said cause came on to be heard before the said 
Court of Appeals on the said transcript of record, 

and was argued by counsel. 
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Oil consideration whereof, It is now here ordered and ad¬ 
judged by this Court that the order of the said Supreme 
Court in this cause be, and the same is hereby, affirmed with 
costs, but without prejudice to the rights of the plaintiff be¬ 
low to pursue its remedy as it may be advised, either upon 
the alleged award or the cause submitted, and that the said 
defendant, The Rust Engineering Company, a Corporation 
Under the Laws of the State of Delaware, recover against 
the said plaintiff, Five Dollars for its costs herein expended 
and have execution therefor. 


June 13, 1932. 

You, therefore, are hereby commanded that such execu¬ 
tion and proceedings be had in said cause as according to 
right and justice and the laws of the United States ought to 
be had, the said appeal notwithstanding. 

Witness the Honorable George E. Martin, Chief Justice 
of said Court of Appeals, the 1st day of July, in the year of 
our Lord one thousand nine hundred and thirtv-two. 

HENRY W. HODGES, 

Clerk of the Court of Appeals 

of the District of Columbia. 


Costs of defendant: 


Clerk. Paid 

Attornev . $5.00 

Printing Record. Paid 


$5.00 

29 Supreme Court of the District of Columbia. 

Thursday, June 1, 1933. 

Session 1 resumed pursuant to adjournment, Hon. Jesse 
C. Adkins, Justice, presiding. 

• ##*### 

Come now the parties hereto by their respective attorneys 
of record and a jury of good and lawful persons of this dis¬ 
trict, to-vdt: Sydney R. Driver, Mrs. Helen Schaaff, Mrs. 
Sadie Schlom, Mrs. Ida Ray, Mrs. Ray De A. Clerk, Mrs. 
Bertha 0. Sykes, Samuel N. Jackson, Charles C. Craft, Mrs. 
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Valeria F. Donaldson, Beverly G. Hatch, Frank H. Hench 
and Katherine C. Moore, who are duly sworn to well and 

7 v 

truly try the issue herein joined and after this!cause is 


heard in part the jury is respited until tomorrow)morning 
at ten o ’clock. 


Friday, June 2, 1933. 

Session resumed pursuant to adjournment. Hdn. Jesse 
C. Adkins, Justice, presiding*. 

i 

W # <* # tt « | # 

Come again the parties hereto in manner as aforesaid 
and 1 he same jury that was respited yesterday and hfter this 
cause is further heard in part and for good cause shown a 
juror is withdrawn and the jury is discharged from further 
consideration of this cause and a mistrial is declared. 

30 Amended Pleas. 

Filed June 3,1933. 

* # # # m m | # 

I 

First Plea. 

The defendant, The Rust Engineering Company, a cor¬ 
poration, for plea to the declaration tiled herein, says: 

It admits as true the allegations contained ip the first 
paragraph of the declaration. 

It admits that the plaintiff furnished and erected the steel 
mentioned in the declaration and completed its contract in 
that regard. It admits that its part of the worp on said 
Government Printing Office was not in proper condition for 
the plaintiff to begin erection of said structural steel on 
January 15, 1929, but denies that such condition of its work 
was due to or constituted any failure on its parti and also 
denies that the plaintiff was materially delayed thereby or 
that the plaintiff suffered any damage or loss by reason 
thereof. It admits that a dispute or difference | arose be¬ 
tween the parties with respect to damages claimed by the 
plaintiff as the result of the alleged failure of ttye defend¬ 
ant to have said Government Printing Office Building in con¬ 
dition for the plaintiff to begin the erection of said structural 
steel on January 15,1929. 
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It admits as true the allegations of the third paragraph 
of the declaration. 

It admits that arbitrators were appointed as alleged in 
the fourth paragraph of the declaration and that said arbi¬ 
trators tqok the oath as alleged in the declaration. It 
likewise admits that the proceedings alleged in the fourth 
paragraph of the declaration were had and the vari- 
31 ous statements and briefs therein referred to were 
filed with the arbitrators. It denies that it offered 
all evidence that it desired so to offer, but on the contrary 
avers that in both briefs subsequently filed by it formal de¬ 
mand was made that plaintiff’s records and witnesses sup¬ 
porting their money claims be produced and that proper 
opportunity be afforded the defendant to examine such 
records and interrogate such witnesses, but that said de¬ 
mands were ignored by the arbitrators and the opportunity 
to examine said records and witnesses and refute said 
claims was never afforded the defendant. Wherefore, be¬ 
cause of the aforesaid misconduct of said arbitrators in 
refusing the aforesaid demand of the defendant to examine 
the records and witnesses of the plaintiff and disprove its 
claims, the defendant says the alleged award declared upon 
is void. 

Second Plea. 


For a further plea to the declaration, the defendant de¬ 
nies that on October 21, 1931 or at any other time the arbi¬ 
trators duly determined the matter in controversv and made 
their award in writing. It denies that Charles L. Eidlitz 
and John W. Oehmann, two of the arbitrators, finally de¬ 
cided and determined in writing that this defendant is in¬ 
debted to the plaintiff in the amount of $27,912.72 and says 
that the award alleged in the declaration to have been made 
was not intended, considered or treated by the said arbi¬ 
trators as a final award, but that it was distinctly under- 
stood and agreed by the arbitrators that the so-called award 
signed by Eidlitz and Oelmiann was not final, but merely 
tentative and was not to become final until after further 
consideration by the arbitrators of the matters in dispute; 
and this defendant says that it was distinctly and specifi- 
callv agreed bv said arbitrators that said alleged 
32 award, being tentative only, as hereinbefore alleged, 
was not to be published to the parties in interest or 
anybody else and in fact was never so published. 
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The defendant admits that on the 23rd day of October, 
1931, before the publication of the alleged award declared 
upon, and before notification of the contents thereof to the 
parties, and while the matters in dispute were still under 
consideration bv the arbitrators, and before anv Ifinal de- 
termination of the issues involved had been reached by the 
arbitrators, the said John W. Oehmann, as alleged in the 
sixth paragraph of the declaration, struck his signature 
from said alleged award. 

This defendant says that no final award having been 
made by the arbitrators on October 21,1931, and no publica¬ 
tion of the alleged award having been made, andithe mat¬ 
ters in dispute between the parties being undetermined and 
still under consideration by the arbitrators, the said John 
W. Oehmann had, as aforesaid, reserved the right to re¬ 
consider his tentative award and to amend or rdvoke the 
same if in his judgment the said award was not a fair and 
just one. 

Therefore, the defendant savs it is not indebted to the 
plaintiff as alleged in its declaration. 

LECKIE & 

Bv JOSEPH T. 

Attorneys 

33 Demurrer to Amended Pleas. 

Filed June 10,1933. 

! 

* * * # * * \ * 

! 

, ] 

Plaintiff says that the first and second amended pleas of 

the defendant are severally and separately bad in sub¬ 
stance. 

H. WINSHIP WHEATLEY, | 

H. WINSHIP WHEATLEY, Jr., 

Attorneys for the Plaintiff. 

Notation. 

The points of law to be argued on this demurrer are as 
follows: 

1. That the pleas severally and separately do not state 
a ground of defense. 

2. The several pleas do not state a ground Of defense 
at law. 


SHERIh}R, 
SHERIIpR, 
for Defendant. 
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3. That there is no relief at law for the defendant under 
the facts stated in the several pleas. 

34 4. That the defendant having admitted in sub¬ 

stance and effect that there was an award that there 
is no remedv at law bv reason of the allegations set forth 
in said pleas. 

5. That there is no averment of fact in the first plea 
which shows wherein the defendant was damaged bv rea- 
son of the failure of the arbitrators to allow the protracted 
cross examination, nor is there any averment in said plea 
which gives to the defendant a right to avoid the award 
because of the failure of the arbitrators to comply with 
the demand that the plaintiff's records and witnesses sup¬ 
porting their money claims be produced and that proper 
opportunity be afforded the defendant to examine such rec¬ 
ords and interrogate such witnesses. 

6. That there is no averment in said plea of facts to show 
that the defendant had not the fullest opportunity to exam¬ 
ine the records and interrogate the witnesses before he 
made formal demand for such right. 

7. That there are no facts alleged in said plea which 
show any ground, at law or in equity, for avoiding the 
award. 

8. That the second plea does not set forth such facts as 
will avoid the award in that after an arbitrator has once 
determined the matter and signed the award he lias no 
power thereafter to change his mind or to make a change 
in the award. 

9. There are no averments in said second plea which 
would constitute a defense in that it is an attempt on the 
part of the defendant to avoid the award on grounds not 
apparent on the face of the award, which attempt cannot 
succeed in a law action. 

10. That if any remedy exists for the defendant by rea¬ 
son of the averments in said pleas, which the plaintiff does 
not admit, such remedv is not at law. 

H. WINSHIP WHEATLEY, 

H. WINSHIP WHEATLEY, Jr., 

Attorneys for the Plaintiff. 
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35 Memorandum Opinion. 

Filed June 29, 1933. 

#*##**# 

At the argument of the demurrer to the pleas the parties 
agreed that the first plea is an equitable plea. I think this 
is correct. Defendant has taken leave to amend that plea. 

In my judgment the second plea is not an equitable plea 
but is a plea of a legal defense. 

I overrule the demurrer to that plea. 

June 28, 1933. 

JESSE C. ADKINS, 

Justice. 

I 

Supreme Court of the District of Columbia. 

Thursday, June 29, 1933. 

Session resumed pursuant to adjournment, Jlon. Jesse 
C. Adkins, Justice, presiding. 

* # * * * * 

Upon consideration of the demurrer filed herein, to the 
second plea, it is ordered that said demurrer be, and the 
same is hereby denied, with leave to the defendant to amend 
its first plea as it may be so advised. 

36 Second Amended Plea. 

: i 

(Equitable Defense.) 

Filed June 29,1933. 

* # * # # I # 

The defendant, The Rust Engineering Company, a cor¬ 
poration, for plea to the declaration filed herein, says: 

It admits as true the allegations contained pi the first 
paragraph of the declaration. 

It admits that the plaintiff furnished and erectbd the steel 
mentioned in the declaration and completed i^s contract 

3—6371a 
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in that regard. It admits that its part of the work on said 
Government Printing Office was not in proper condition 
for the plaintiff to begin erection of said structural steel 
on January 15, 1929, but denies that such condition of its 
work was due to or constituted any failure on its part, and 
also denies that the plaintiff was materially delayed there¬ 
by or that the plaintiff suffered any damage or loss by 
reason thereof. It admits that a dispute or difference arose 
between the parties with respect to damages claimed by the 
plaintiff as the result of the alleged failure of the defend¬ 
ant to have said Government Printing Office Building in 
condition for the plaintiff to begin the erection of said 
structural steel on January 15, 1929. 

It admits as true the allegations of the third paragraph 
of the declaration. 

37 It admits that arbitrators were appointed as alleged 
in the fourth paragraph of the declaration and that 
said arbitrators took the oath as alleged in the declaration. 
It likewise admits that the proceedings alleged in the 
fourth paragraph of the declaration were had and the 
various statements and briefs therein referred to were 


filed with the arbitrators. It denies that it offered all evi¬ 
dence that it desired to offer , but on the contrary avers 

that the onlv evidence received bv the arbitrators at the 
* % 

hearings held on March 30th and 31st, or at any other 
time, related exclusively to the question of the legal lia¬ 
bility of the defendant to the plaintiff for alleged delays, 
and did not concern or relate to the question or amount 
of damage suffered by the plaintiff because of said delays, 
the arbitrators having repeatedly warned the parties and 
their counsel that said arbitrators did not desire to hear 


any evidence on the question of damages until they had 
first determined the question of the defendant’s liability 
to the plaintiff, and if the question of liability were decided 
adversely to the defendant it would then be accorded an 
opportunity to be heard on the question of damages. That, 
after the filing by the plaintiff of its itemized statement of 
claims a£ alleged in paragraph four of the declaration, the 
defendant filed its brief, in both of which it expressly de¬ 
nied liability to the plaintiff and demanded the right to 
be heard on the question of damages, and formally de¬ 
manded that plaintiff’s records and witnesses supporting 
their money claims be produced and that proper oppor- 
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tunity be afforded the defendant to examine such records 
and interrogate such witnesss, but that said demands were 
ignored by the arbitrators, no evidence on the jquestion of 
damages was received, and the opportunity to Examine the 
records and witnesses of the plaintiff and refutje its claims 
was never afforded the defendant. Wherefore] because of 
the aforesaid misconduct of said arbitrators in refusing 
the aforesaid demand of the defendant to examine 

38 the records and witnesses of the plaintiff and dis¬ 
prove its claims, the defendant says the alleged 

award declared upon is void. 

LECKIE & SHERIER, 

By JOSEPH T. SHERIER, 

Attorneys for Defendant. 

Memorandum. 

\ 

September 18, 1933.— Motion under Law Rule 24, for 
leave to file more than one replication, granted. ! 

i 

Replication. j 

Filed September 18, 1933. 

iff iff iff Iff # * 

1. The plaintiff for replication to the plea, Entitled, sec¬ 
ond amended plea (equitable defense) joins issue on said 
plea. 

2. For second replication to said second amended plea 
(equitable defense) plaintiff says that it defies that the 
only evidence received by the arbitrators at the hearing 
in this case related exclusivelv to the legal liabilitv of the 
defendant to the plaintiff, for the alleged delays. It denies 
that said evidence did not concern or relate to the ques¬ 
tion or amount of damage suffered by plaintiff, because of 
such delays. It denies that the arbitrators repeatedly 
warned the parties and their counsel that such arbitra¬ 
tors did not desire to hear any evidence on |the question 
of damages until they had first determined the question of 

defendant’s liability to plaintiff. It de;nies that the 

39 said arbitrators had warned the parties or stated 
that if the question of liability were decided ad¬ 
versely to the defendant that the defendant would then be 
accorded opportunity to be heard on the question of dam- 
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ages. The plaintiff denies that after the filing- by the plain¬ 
tiff of its itemized statement of claims, the defendant filed 
its briefs, in both of which it denied liability to the plaintiff 
and demanded the right to be heard on the question of 
damages and says that after all the evidence was in and 
the case had been submitted, the defendant then, in its 
briefs, for the first time stated that the only method of 
investigating the details was for the production of proper 
records and witnesses for thorough examination and de¬ 
manded the right for opportunity for such examination. 
The plaintiff says that the defendant had full opportunity 
for all the evidence it wanted and desired prior to that 
time, and that the arbitrators had before them full evi¬ 
dence upon which they were enabled to determine the 
amount of the award. Plaintiff denies that said demands 
of the defendant were ignored bv the arbitrators. It de- 
nies that proper opportunity to examine such records and 
interrogate the witnesses to refute the claim of the plain¬ 
tiff was denied the defendant and says that the arbitrators 
at the time of the filing of said briefs by the defendant 
had before them all and sufficient evidence upon which to 
base the award that was made and that the defendant had 
previously to the filing of said briefs with the arbitrators 
every opportunity to examine the records and witnesses 
and to offer such evidence as it desired. Plaintiff denies 
that the arbitrators received no evidence on the question 
of damages. Plaintiff denies that opportunity to examine 
the records and witnesses of the plaintiff to refute its 
claim was not afforded to the defendant but on the 
40 contrary says that full opportunity was afforded the 
defendant to submit all evidence it desired to submit. 

3. For third replication to the plea, entitled, second 
amended plea (equitable defense), the plaintiff says that 
two of the arbitrators, to wit, Charles I. Eidlitz and John 
W. Oehmann, were men skilled in the line of the plaintiff 
and defendant and acted upon and had lawful right to act 
upon information which they had to matters concerned in 
the arbitration and which had come to them through ex- 
perience, particularly with matters dealing with amounts, 
costs and amounts of damages and had before them suffi¬ 
cient evidence on which to base the award. 

4. For further replication to said plea, entitled second 
amended plea (equitable defense), plaintiff says that said 
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arbitrators were appointed with full knowledge of their 
skill and acquaintance with matters concerned in the plain¬ 
tiff’s and defendant’s business about which they had con¬ 
tracted and with full knowledge of the skill of the said 
arbitrators, Charles I. Eidlitz and John W. Oehmann to 
determine amounts, costs and damages and said arbitra¬ 
tors had before them sufficient evidence on which to base 
the award. 

5. For further replication to said plea, entitled, second 
amended plea (equitable defense) plaintiff says that up 
until the filing of said amended plea, no attempt was made 
by the defendant to avoid the award upon equitable 
grounds, nor was any suggestion made in this ckse or else¬ 
where to the effect that defendant had been cjeprived of 
the right to offer evidence or cross examine witnesses, that 
at no time in the record or off the record in this proceed¬ 
ing or in any other proceeding, since the filing of 

41 such award has anv such claim been made bv the 
defendant, notwithstanding a suit has been filed on 
the award, a motion to confirm the award under the United 
States Arbitration act has been made, heard and deter¬ 
mined, the case has been to the Court of Appeals, a jury 
has been sworn to try the issues and up until the filing of 
the amended pleas, no attempt whatsoever has been made 
on the part of the defendant to plead such njiatters and 
the plaintiff says that defendant is estopped from now 
pleading such matters and that it has waived its said 
alleged right to so plead and that this alleged right should 
now be denied to it by reason of its laches in failing so 
to plead. 

6. For further replication to said second amended plea 
(equitable defense), the plaintiff says that t^ie damages 
claimed by the plaintiff, before the arbitrators, fell into 
two or more divisions or classes on which the award could 
have been based, that the arbitrators had before them all 
and sufficient evidence upon which to base the r award on 
Hurt division or class which they decided in favor of the 
plaintiff, that the division or class of damages on which the 
award was made by the arbitrators was fully supported by 
the evidence before them; that the arbitrators had before 
them all and sufficient evidence upon which to base their 
award on that division or class under which! they made 
their award and that had been offered by either party; 
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that the other division or class which was before the arbi¬ 
trators for consideration was determined in favor of the 
Rust Company, and formed no part of the award set forth 
in the declaration and it was with respect to the determina¬ 
tion of that second division or class which was determined 
in favor of the Rust Company that the Rust Company had 
asked for the production of records and witnesses 
42 and not otherwise. 

7. The plaintiff joins issue on the amended plea 
of the defendant, entitled second plea, (which the court 
has found is a plea upon legal grounds, presenting a legal 

r! o f on ^ 

H. WINSHIP WHEATLEY, 

H. WINSHIP WHEATLEY, Jk., 

Attorneys for Plaintiff. 

Supreme Court of the District of Columbia. 

Wednesday, December 13, 1933. 

Session resumed pursuant to adjournment, Hon. 0. R. 
Luhring, Justice, presiding. 

####*** 

This cause came on for hearing before the Court, with¬ 
out a jury,' and the hearing is continued until tomorrow 
morning at ten o’clock. 


Thursday, December 14, 1933. 

Session resumed pursuant to adjournment, Hon. 0. R. 
Luhring, ‘Justice, presiding. 

-*=*#**** 

Come again the parties hereto in manner as aforesaid 
and the hearing of this cause is resumed and after this 
cause is further heard in part the hearing is again con¬ 
tinued until tomorrow morning at ten o’clock. 

43 Friday, December 15,1933. 

Session resumed pursuant to adjournment, Hon. 0. R. 
Luhring, Justice, presiding. 

**##### 

Come again the parties hereto in manner as aforesaid, 
whereupon, the hearing of this cause is resumed and after 
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it is further heard in part the hearing is again jcontinued 
until Monday morning at ten o’clock. 

i 

i 

Monday, December l|S, 1933. 

Session resumed pursuant to adjournment, Hon. 0. R. 
Luhring, Justice, presiding. 

Come again the parties hereto in manner as 
whereupon, the hearing of this cause is resumed 
it is further heard in part is continued until 
morning at ten o ’clock. 

Tuesday, December JL9,1933. 

Session resumed pursuant to adjournment, Hon. 0. R. 
Luhring, Justice, presiding. 

###•*•# 

Come again the parties hereto in manner as aforesaid, 
whereupon, the hearing of this cause is resumed and after 
it is further heard is submitted to the Court. I 

i 

i 

I 

44 Memorandum Opinion. i 

Filed July 16,1934. 

*###### 

This is an action at law on an award of d r kitTation, 
wherein the plaintiff seeks to recover the sum of $27,912.72 
and interest from the 21st day of October, 1931. The 
declaration was filed December 18th, 1931. A motion to 
confirm the award under the United States Arbitration 
Act (9 U. S. C. A., § 1 et seq.) was denied, and on special 
appeal, the Court of Appeals affirmed the order denying the 
motion. Lehigh Structural Steel Co. v. Rust Engineering 
Co., 61 App. D' C. 224. 

The Lehigh Structural Steel Company, plaintiff, is a 
Delaware corporation whose principal place of business is 
at Allentown, Pa. 

The Rust Engineering Company, defendant^ is a Dela¬ 
ware corporation; both companies being authorized and 
licensed to do business in the District of Columbia. 

The defendant, as general operating contractor for the 
construction of an addition to the Government Printing 


aforesaid, 
and after 
tomorrow 
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Office in the city of Washington, on December 6, 1928, made 
a written contract with the plaintiff as subcontractor for 
the fabrication and erection of certain steelwork in that 
building for a compensation of $190,000; the steel to be of 
certain shapes and specifications and the work to be done 
within certain dates, time being of the essence of the con¬ 
tract. 


This contract provided that controversies arising there¬ 
under should be 4 ‘determined by reference to three dis¬ 
interested arbitrators, one to be appointed by each of the 
parties to this contract, and the third by the two thus 
chosen, the decision of anv two of whom shall be bind- 
ing. ’ ’ 

45 Thereafter a controversy arose between the par¬ 
ties as to an alleged delay of the contractor in pre¬ 
paring for the work of the subcontractor, and other mat¬ 
ters, which resulted in a claim for $45,000 by subcontractor, 
with an admission of liability for $9,000 by the contractor. 

Messrs. Ringgold Hart, Charles L. Eidlitz and John W. 
Oehman were duly appointed arbitrators and began their 
work on March 30, 1931, and on October 21, 1931, two of 
them, Messrs. Eidlitz and Oehman, signed and acknowl¬ 
edged before a notary an alleged award in favor of the 
plaintiff for the sum of $27,912.72. 

After alleging the facts substantially as above recited, 
the declaration alleges: 


“Thereafter, on October 21, 1931, the arbitrators at 815 
15th Street, N. W., Washington, D. C., duly determined 
the matter and made their award in writing. Bv said 
award, two of the arbitrators, to wit, Charles L. Eidlitz 
and John W. Oehman, decided and determined in writing 
that the defendant, The Rust Engineering Company, is in¬ 
debted to the plaintiff Lehigh Structural Steel Company, 
in the amount of $27,912.72 in full settlement of all claims 
of the plaintiff against the defendant inclusive of interest 
to date thereof. Said award was dulv signed bv a ma- 
joritv of the arbitrators, to wit, Charles L. Eidlitz and 
John W. Oehman, on October 21, 1931 and duly acknowl¬ 
edged before a notary public on said date. * 

“On the 23d of October, 1931, said John W. Oehman 
drew a line through his signature to said award and added 
the following statement in writing to said award, ‘My sig¬ 
nature removed October 23, 1931 in order that satisfactory 
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proof must be presented before monetary damages can be 
determined, (Signed) John W. Oehman.* * * * 

‘‘The. plaintiff avers that as soon as the arbitijators had 
rendered their award their powers and duties tinder the 
submission had ended and that they were powerless to 
revoke or amend the award or to initiate a rehearing or ren¬ 
der a substitute award without the consent of the parties and 
that the parties have not so consented.” 

The defendant filed two amended pleas to thijs declara¬ 
tion on June 3d, 1933, which are designated “ First 

46 Plea” and “Second Plea.” Later, and on the 29th 
day of June, 1933, the defendant filed a “ Second 

Amended Plea,” which is referred to as “Equitable 
Defense.” 

By the “Second Plea,” filed June 3d, 1933, the defend¬ 
ant averred that the award “alleged in the declaration to 
have been made was not intended, considered ^r treated 
by the said arbitrators as a final award, but tjiat it was 
distinctlv understood and agreed bv the arbitrators that 
the so-called award signed bv Eidlitz and Oehman was not 
final, but merely tentative and was not to become final 
until after further consideration bv the arbitrators of the 
matters in dispute; and this defendant says that it was 
distinctly and specifically agreed by said arbitrators that 
said alleged award, being tentative only, as hereinabove 
alleged, was not to be published to the parties in interest 
or anybody else and in fact was never so published.” 

It is alleged in this same plea that Mr. Oehnfian struck 
his signature from the award on the 23d day of October, 
1931 “before the publication of the alleged award declared 
upon, and before notification of the contents thereof to 
the parties, and while the matters in dispute were still 
under consideration by the arbitrators.” The plea then 
further alleges that “no final award having been made by 
the arbitrators on October 21, 1931 * * * the said 

John W. Oehman had, as aforesaid, reserved the right to 
reconsider his tentative award and to amend or revoke 
the same if in his judgment the said award was not a fair 
and just one.” 

The plaintiff joined issue on this plea. 

The “Second Amended Plea,” which is th^ so-called 
“Equitable Defense,” with reference to the proceed- 

47 ings had before the arbitrators, alleges: 
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“It denies that it offered all evidence that it desired to 

offer, but on the contrary avers that the only evidence 

received by the arbitrators at the hearings held on March 

30tli and 31st, or at any other time, related exclusively 

to the question of the legal liability of the defendant to 

the plaintiff for alleged delays, and did not concern or 

relate to the question or amount of damages suffered by 

the plaintiff because of said delays, the arbitrators having 

repeatedly warned the parties and their counsel that said 

arbitrators did not desire to hear anv evidence on the 

•/ 

question of damages until they had first determined the 
question of the defendant’s liability to the plaintiff, and if 
the question of liability were decided adversely to the de¬ 
fendant it would then be accorded an opportunity to be 
heard on the question of damages. That, after the filing 
by the plaintiff of its itemized statement of claims as 
alleged in paragraph four of the declaration, the defend¬ 
ant filed its briefs, in both of which it expressly denied 
liability to the plaintiff and demanded the right to be heard 
on the question of damages, and formally demanded that 
plaintiff Is records and witnesses supporting their money 
claims be produced and that proper opportunity be afforded 
the defendant to examine such records and interrogate such 
witnesses, but that said demands were ignored by the arbi- 
trators, no evidence on the question of damages was re¬ 
ceived, and the opportunity to examine the records and wit¬ 
nesses of the plaintiff and refute its claims was never af¬ 
forded the defendant. Wherefore, because of the aforesaid 
misconduct of said arbitrators in refusing the aforesaid 
demand of the defendant to examine the records and wit¬ 
nesses of the plaintiff and disprove its claims, the defend¬ 
ant says the alleged award declared upon is void.’’ 


The plaintiff, by its replication (1), joined issue on 
this plea, and (2) denied specifically the allegation of the 
plea. 

Further by its third replication, the plaintiff alleged that 
“two of the arbitrators, to-wit, Charles L. Eidlitz and John 
W. Oehinan, were men skilled in the line of the plaintiff 
and defendant, and acted upon and had lawful right to act 
upon information which they had to matters concerned in 
the arbitration and which had come to them through ex¬ 
perience, particularly with matters dealing with amounts, 
costs and amount of damages and had before them suffi- 
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cient evidence on which to base the award.” And (4) it is 
also replied that the named arbitrators “^Vere ap- 

48 pointed with full knowledge of their skill j and ac¬ 
quaintance with matters concerned in the pfaintiff’s 

and defendant ’s business about which they had contracted. ’ ’ 

The replication (5) sets up the laches of the defendant in 
asserting the so-called “Equitable Defense,” and (6) fur¬ 
ther alleges that it was with respect to a matter mat was 
decided in favor of the defendant bv the arbitrators that 
the defendant “had asked for the production of records and 
witnesses and not otherwise.” 

The cause was formallv submitted to the court on the 

* 

issues raised by the plea setting up the “equitable defense” 
and the replication thereto. However, without objection, 
evidence was presented by both parties also on me issue 
raised by the “Second Plea,” filed June 3d, 1933, and the 
joinder of issue thereon. 

The Court has carefully reviewed the record of the testi¬ 
mony of the witnesses before the arbitrators, and has ex¬ 
amined, also, all the available documentary evidence sub¬ 
mitted to them, including the briefs of counsel. Certain of 
the documentary evidence, consisting of daily time; records 
(Arbitration Rec. 51, 55); pay roll sheets (Arbitration Rec. 
60); diaries (Arbitration Rec. 64); orders (Arbitration Rec. 
109); records of shipments (Arbitration Ree. 237); 
progress reports, and photographs, considered by the arbi¬ 
trators, have not been presented to the Court, and it[ is stipu¬ 
lated by counsel that they have been lost, Rec. 168. 

The testimony of the witnesses was heard by the arbi¬ 
trators on the 30th and 31st days of March, 1931, at the law 
offices of Whiteford, Marshall and Hart, in the city of 

49 Washington, D. C. Both parties were represented by 
counsel, who examined and cross-examined the wit¬ 
nesses. 

At the beginning of the hearing it was agreed by the par¬ 
ties that the contract price was $190,000, with extras in addi¬ 
tion amounting to $238.00, and that the sum of $17j3,400 had 
been theretofore paid to the plaintiff by the defendant. 

The contract between the parties obligated the Lehigh 
Structural Steel Company, Inc. to start the erectioii of steel 
on or before the 15th day of January, 1929 and complete such 
work on or before the 15th day of April, 1929. This, of 
course, required that company to assemble and fabricate the 
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necessary materials, so as to be in readiness for the work of 
erection on January 15, 1929. The same contract imposed 
an obligation upon the Rust Engineering Company, Inc. to 
provide “a 1 free and clear site for work of erection” and to 
“set anchor bolts and bring foundations up to finished ele¬ 
vations bv grouting the column slabs.” 

The plaintiff was unable to begin the work of erection 
on the 15th of January, as required by the contract, but 
began on the 26th day of April, 1929. The delay was due 
to soil conditions, and because of such conditions the Rust 
Company Was unable to have the foundations ready to re¬ 
ceive the steel. It was the contention of the plaintiff before 
the arbitrators that the defendant was responsible for the 
delav thus occasioned, and the resulting damage to the 
plaintiff. The defendant insisted that because of the condi¬ 
tions encountered in the soil and the irregular tests made 
of the soil by the Government, its delay in preparing the 
foundations was due to the Government, and, that, there¬ 
fore, the defendant was not liable for the damages thercbv 
caused the plaintiff. 

50 This was the principal question submitted to the 
arbitrators, although there was some claim for dam¬ 
ages on account of delavs in construction due to the failure 
of the defendant to prepare pockets and chasings for the 
reception of the steel during the progress of erection. This 
claim, however, was decided in favor of the defendant. The 
so-called foundation delay was conceded (Arbitration Rec. 
5), and, therefore, logically, the arbitrators were called upon 
to determine first the responsibility for that delay. If it 
was decided that the defendant was responsible for the de¬ 
lay, then the arbitrators were required to ascertain the 
amount of damage sustained by the plaintiff on account of it. 

The hearing before the arbitrators is contained in a type¬ 
written record of 241 pages. The oral testimony of nine 
witnesses was received, and, in addition, voluminous cor¬ 
respondence and documentary evidence was presented by 
both parties. Counsel for the Rust Company filed two type¬ 
written briefs with the arbitrators, one consisting of 63 
pages aiid the other 107 pages. Counsel for Lehigh sub¬ 
mitted three typewritten briefs, consisting, respectively, of 
50, 36 and 8 pages. 

The testimonv of the witnesses and the documcntarv evi- 
dence presented to the arbitrators dealt, not alone with the 
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question of responsibility for the foundation delay] but also 
with the question of the amount of damages sustained by 
Lehigh by reason of this delay. The hearing before! the arbi¬ 
trators was concluded March 31st, 1931, and, onlthe next 
day, April 1st, 1931, a written statement was presented by 
the arbitrators to counsel, (Plaintiff’s Exhibit 2) aj> follows: 

4 4 The arbitrators have determined that, as thejre are so 
many details and dates that are essential to tye worked 
51 out before the arbitrators can arrive at a conclusion, 
a digest and summary of the evidence and exhibits 
must be prepared. While this is being done by the arbi¬ 
trators, the Lehigh Company shall present to the arbitra¬ 
tors and the Rust Company a completely itemized statement 
of their claims, together with a brief on such claims, and any 
other matter in support of same, and the Rust Company 
shall make answer to the arbitrators concerning such claim 
as filed by the Lehigh Company by brief in support of their 
contention of such claim, together with any other matter 
affecting the case at issue; these documents to be in tripli¬ 
cate and mailed to each arbitrator. When these have been 
received , the arbitrators believe they null be in a position 
to render a complete and final decision . (Our italics). 

“April 1, 1931. | 

“RINGGOLD HARfT, 
“JOHN W. OEHMAN, 
“CHAS. L. EIDLITfS.” 

“Because of the allegations of the “Second Amended 
Plea” setting up the so-called “Equitable Defense,” the 
Court has particularly examined the record lief ore the arbi¬ 
trators for evidence dealing with the question of damages. 
It appears from this record that the Rust Company presented 
to the Government a claim for damages occasioned by the 
foundation delays, and in item 6 of that claim, demanded 
the sum of $15,873.45 to compensate Lehigh for losses sus¬ 
tained by it bv reason of such delav. This amount was com- 
puted on the basis of a delay of 71 days, and tlieife was also 
a similar claim computed on a basis of 90 days delay, amount¬ 
ing to $18,560.92. 

Mr. Duncan, at that time the General Superintendent for 
Rust, testifying before the arbitrators, with respect to this 
claim, said: 
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“It was taken from figures made up by their Mr. Meyers 
—$15,000 approximately. You see, Mr. Meyers, who was the 
Lehigh’s representative, had been here, and he and and I 
got together on several different occasions and we made 
that up together.” 

There was other evidence properly to be considered by 
the arbitrators on the question of damages, part of 
52 which may be found in the testimony of Hendricks, 
Arbitration Rec. pp. 23, 26, 29, 30, 31, 39, 40, 42, 
51, 53, 184 and 186; testimony of Hull, Id. pp. 55 and 59; 
testimony of Constantine, Id. p. 64, a witness for Rust, pre¬ 
senting “Diary of Rust Engineering Co.,” made up from 
the daily time sheets; also pages 133 and 136; testimony of 
Brady, id. pp. 95, 97, 98, 107, 111 1 /*, and testimony of Miss 
Ritter, Id. p. 237. Counsel for Rust had full opportunity 
to cross-examine and did cross-examine these witnesses. 
Furthermore, it must be remembered that arbitrators, Eid- 
litz and Oehman, were experienced in the line of work en¬ 
gaged in by the parties. Mr. Eidlitz had more than thirty 
years experience as a contractor, and was experienced in 
the settlement of disputes between builders, having served 
over a long period of years as an arbitrator in the hearing 
and settlement of such disputes. Mr. Oehman is the Inspec¬ 
tor of Buildings for the District of Columbia, having oc¬ 
cupied that position since 1924. He is a practical engineer 
and has been engaged in building operations since the vear 
1903. 

At the beginning of the hearing before the arbitrators, 
Lehigh presented a statement of its claim on account of 
damages sustained in the sum of $36,748.00. (Arbitration 
Rec. 238.) Counsel for Rust objected to this claim and said: 
“That is really not in evidence because we were not per¬ 
mitted to cross-examine,” Id., and later dictated a state¬ 
ment for the record, with respect thereto, as follows: 

“Counsel for the Rust Engineering Company hereby de¬ 
mands the exclusion from all consideration at the present 
stage of the proceedings of the statement of claim sub¬ 
mitted by counsel for the Lehigh Structural Steel Company 
at the commencement of this arbitration proceeding.” Id. 
239. 


LEHIGH STRUCTURAL STEEL COMPANY. 


47 


In response to this statement counsel was assured b}** 
each one of the three arbitrators that such statement 

53 would not be considered. Id. 239-240. 

Notwithstanding* this assurance. Rust in its brief 
submitted to the arbitrators at page 75 under the heading 
“Wild Money Claims of Lehigh,’’ discusses this claim, and 
concludes with the statement (p. 80) that “the only adequate 
method of investigating such details is the production of 
appropriate records and witnesses for thorough examina¬ 
tion into such matters. Without modifying in the least par¬ 
ticular its complete denial of responsibility to Lehigh for 
any portion whatsoever of Lehigh’s claim, Rmjt hereby 
formally demands its right to such opportunity for exami¬ 
nation. ’ ’ 

This demand is relied upon to establish misconduct of the 
arbitrators. The “Equitable Defense” alleges that “said 
demands were ignored” and “no evidence on the question 
of damages was received,” and, therefore, because of such 
misconduct on the part of the arbitrators, the award is 
void. As we have seen, this statement of claim was not re¬ 
ceived and considered bv the arbitrators as evidence. The 
record of the hearing before the arbitrators establishes that 
their award was based on other evidence both oral and writ¬ 
ten in support of the claim for damages, and from which, 
independently of the statement, they were able to and did 
find that the damages to Lehigh amounted to the sum of 
$27,912.72. This evidence fully sustains the award. 

The three arbitrators were present in Mr. Hart’s office 
when the award was signed and acknowledged by Mr. Eid- 
litz and Mr. Oehman on the 21st day of October, 1931. Mr. 
Oehman crossed out his signature to the award on the 23d 
day of October, 1931, and wrote at the bottom of the award, 
“Mv signature removed October 23, 1931 in order that sat- 
isfactorv proof must be presented before monetary 

54 damages can be determined, John W. Oehman.” This 
was done in the presence of Mr. Hart and at his office. 

Mr. Eidlitz was not present, had not been consisted and 
knew nothing about the matter. 

In support of the allegations of the “Second Pl^a” filed 

June 3d, 1933, that the award signed by arbitrators Eidlitz 

and Oehman was but tentative and not final, the defendant 

offered the testimonv of the arbitrators Hart and Oehman 

■ * 

as to what took place on the 21st day of October, 1931, the 
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day the two signed the award. Messrs. Hart and Oehman 
likewise testified to the events leading up to the removal 
of the latter’s signature from the award on October 23d, 
1931. Mr. Eidlitz testified for the plaintiff and gave his 
version of the matter. This evidence is conflicting and 
contradictory. See Lehigh Structural Steel Co. v. Rust 
Engineering Co., supra. 

Mr. Hart testifies that the award was prepared in his 
office and was the result of the .joint dictation of himself 
and Mr. Eidlitz. Mr. Hart dictated the acknowledgment, 
and sent for the notary. He explained to the notary that 
he did not sign at that time, because he wanted to think the 
matter over, and said that in the event he decided to sign the 
award, he would see her the next morning. Rec. pp. 112- 
115. Mr. Hart further testifies that after the award was 
signed by Eidlitz and Oehman, he placed it in the middle 
drawer of his desk. He swears that the award was to 
be held until the next day in order for him to join in the 
award, saying: “If I did not join in, then there was to be 
further testimonv taken as concerns monetarv damages. 
If I could find my wav clear to follow along the argument 
that had been presented by Mr. Eidlitz, then I was 
55 to sign the paper. And in any event if I did decide, 
there was to be a new paper drawn then with more 
details.” Rec. pp. 151-153. Hart testifies that Mr. Eidlitz 
left a memorandum of the proposed form for the new 
award, which is Defendant’s Exhibit 15. Rec. pp. 154 and 
157. When it was suggested to Mr. Hart that there was 
no necessity for the signing of the award at that time when 
there was an understanding that a new one was to be writ¬ 
ten, he replied, “Yes, there was, Eidlitz insisted that we 
sign because of the fact that he had an arbitration at 9 
o’clock the next morning in New York and he refused to 
wait over until the next day.” Rec. p. 153. Hart further 
testifies that “it was then getting along about 6 o’clock 
* * *. Finally the two of them decided to sign it and he 

wanted a notary. * * * She came up and the two of 

them signed and swore to that paper * * *. Eidlitz 

was still endeavoring to get me to sign it and I finally told 
him: 4 Well, I will take it home tonight and think it over 
and dream over it, and if I can join in I will join in the 
next morning.’ ” Rec. p. 155. Hart testifies 44 However, I 
had no intention of signing it. ’ ’ Id. 
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Mr. Oehman testifies that Mr. Hart dictated the award 
at the request of Mr. Eidlitz, and sent for the notary public 
to take the acknowledgment. He testifies that Mr. Hart 
said to the notary that “he might go along with us to make 
it unanimous, but he would not decide until tomorrow.” 
He quotes Hart as saying to the notary, “I may sign it 
tomorrow, and if I do, remember you have sworn me to¬ 
night.” Rec. 338. 

Mr. Oehman also testifies that the award was given to 
Hart to be kept until he had made his decision and that if 

Hart decided to join in the award he vrould sign it. If 
56 not, reserved the decision to make a minority re¬ 
port. Rec. 340-342. Mr. Oehman further testifies 
that when he signed the award, he was satisfied with the 
amount of damages awarded, but when he g(j)t mad at 
Eidlitz because he thought the latter had told !Lehigh of 
the award, he decided to change the award! Re}?. 338. In 
explaining the statement written by him at the foot of the 
award on October 23d, 1931, two days after he signed it, 
Oehman said: “That was an attempt to be nice, I did not 
say on there what I had in mind. ’ ’ Rec. 342. 

Mr. Eidlitz, testifying as a witness for the plaintiff, said 
that after he and Mr. Oehman had come to an (agreement 
as to the award along about 5 p. m. of Octobeif 21st, Mr. 
Hart remarked “Then there is nothing to do noexcept to 
dictate the award.” The award was dictated % Hart as 
was also the acknowledgment, and he called t}he notary 
public. Mr. Eidlitz testifies: “I stepped up andlsigned the 
first line, Oehman signed and handed the pen to I Hart, and 
Hart said ‘Well, now, I am not readv to sign this thing 
vet. You know, I am not ready to put my signature on 
that right now. Now, I may ride along with you fellows, 
but not tonight.’ * * * Then I said the only thing 

to do is for Oehman and I to acknowledge it, wlpch we did 
and she swore us, * * * and she left. I reached over 
for the copy which we had signed * * *. Hart said 
‘Well, now, why don’t you leave that here? I may ride 
with you fellows in the morning.’ I said ‘Of course, Hart 
it is alwavs better to have a unanimous a^vard, and if it is 
a question of leaving it here over night until you make up 
your mind * * * we will let it go that way, You put 

this away and tomorrow morning you sign or do not sign 

4—6371a 
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it.’ Rec. 213-216. * * * I said ‘Hart, let us get this 

clear, if you sign in the morning you will send it on to 
me. If you do not sign it in the morning you will 

57 send it on to me * * V ” Rec. 219. Mr. Eidlitz 

testifies that after the award was signed tliev agreed 

upon a fee of $600, or $200 each for their services as arbi¬ 
trators. Rec. 222. 

The arbitrators all agree that at the time Eidlitz and 
Oehman signed and acknowledged the award, it was under¬ 
stood that Mr. Hart was to further consider over night the 
matter of signing. Hart himself requested that he be given 
further time to consider it, although he testifies that he 
never intended to sign the award! Both Eidlitz and Oeh¬ 
man agreed to his request. Had it been known and under¬ 
stood that Mr. Hart had no intention of joining in the 
award, it is to be assumed that Mr. Eidlitz would have 
taken it with him. 

“The next morning,” Mr. Oehman says, “Mr. Hart in¬ 
formed me that Eidlitz had notified his principal, the 
Lehigh Company, and that Lehigh had in some way got 
word to Rust and Rust told Hart about it, and I was very 
mad about it * * * and then it was the suggestion of 

Mr. Hart that I would remove my signature from the paper 
so as to prevent it being presented as a majority vote, and 
I asked Hart if I could properly do that and he said he 
saw no reason why I could not take my name off of there 
because it has not been presented to either principal, and 
as a matter of understanding between the three arbitrators 
it was not to be presented to the two principals until Hart 
had announced his decision.” Rec. 327-328. 

The sighificance of the testimony that the final fee of 
the arbitrators was agreed upon after Eidlitz and Oehman 
had signed the award is made apparent when it is recalled 
that at the beginning of the arbitration it was agreed and 
understood by the parties that the amount of the arbitra¬ 
tors’ fee “will be determined bv the three arbitra- 

58 tors at the same time that the award is rendered.” 
Arbitration Rec. 1. 

The arbitrators were in conference from 9 a. m. to 6 p. m. 
on the day the award was signed. During that time they 
considered the evidence and exhibits and the briefs of coun¬ 
sel. It was only after due deliberation that the majority 

fmallv reached an agreement and award. The Court is of 
♦ 
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opinion that the award of October 21, 1931 was final and 
complete, and beyond the power of Oehman to revoke by the 
simple expedient of running a line through his signature 
and adding a statement in “an attempt to be nice. ,J 

In view of all the facts and circumstances ip evidence, 
the Court finds that in the proceedings before them, the 
arbitrators were not guilty of misconduct; that said pro¬ 
ceedings were fairly and honestly conducted, and every 
opportunity given to the parties and their counsel to ex¬ 
amine and cross-examine witnesses, and to otherwise fully 
present all evidence relevant to the matters in issue between 
them. The Court further finds that the arbitrators did 
receive and hear evidence on the subject of tfye damages 
sustained by the plaintiff. Therefore, the Cou^t finds for 
the plaintiff and against the defendant on the issues ten¬ 
dered by the second amended plea, being the so-called 
equitable defense. 

The Court further finds that when the arbitrators Eidlitz 
and Oehman signed and acknowledged the award on Oc¬ 
tober 21, 1931, they intended it to be, and the Court finds 
that it was, a final and valid award; and that :ds validity 
was in no manner affected by the subsequent conduct of 
Oehman in running a line through his signature and add¬ 
ing the statement thereto herein quoted. Therefore, the 
Court finds in favor of the plaintiff and against the 
59 defendant on the issue tendered by the second plea 
filed June 3,1933. 

The Court further finds that there is now due and owing 
to the plaintiff on account of such award, the sum of 
$27,912.72, less the sum of $9,371.12 paid by the defendant 
to the plaintiff, as appears from the stipulation of the par¬ 
ties filed herein on the 12th day of February, 19^2, and that 
the plaintiff is entitled to interest thereon from the 21st 
day of October, 1931. 

The Court further finds that the plaintiff is entitled to 
recover of the defendant the amount above found to be due, 

# j 7 

and is entitled to judgment for such amount. 

0. R, LUHRlNG, 

Justice . 


July 14, 1934. 
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Supreme Court of the District of Columbia. 

Mondav, July 16, 1934. 

Session resumed pursuant to adjournment, Hon. O. R. 
Luhring, Justice, presiding. 

******* 


This cause having been heretofore duly heard, argued 
and submitted to the Court, the Court this 16th day of July, 
1934, finds ill favor of the plaintiff and against the defend¬ 
ant, in the sum of Eighteen Thousand Five Hundred Forty- 
One 60/100 ($18,541.60) Dollars, with interest on Twenty- 
Seven Thousand Nine Hundred Twelve and 72/100 ($27- 
912.72) Dollars, from the 21st day of October, 1931 to the 
12th day of February, 1932, and with interest on Eighteen 
Thousand Five Hundred Forty-one and 60/100 
60 ($18,541.60) Dollars, from the 12" day of February, 

1932 until paid. 

Objections and Exceptions to Finding of Court . 

Filed July 16, 1934. 

******* 

Comes now the defendant in the above entitled cause this 
16th day of July, 1934 and objects and excepts to the find¬ 
ing of the Court to the effect that the arbitrators were not 
guilty of misconduct vitiating the alleged award, as alleged 
in the equitable plea filed herein. 

The defendant further objects and excepts to the finding 
of the Court against the plea of the defendant challenging 
the validity of the execution and publication of the alleged 
award and for ground of said exception says that said find¬ 
ing is contrary to law and to the evidence and further on 
the ground that the defendant on that issue was entitled 
to a trial by jury which right the defendant did not waive. 

LECKIE & SHERIER, 

Bv JOSEPH T. SHERIER, 

v 7 

Attorneys for Defendant. 
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We consent to tlie filing of the foregoing exceptions. 

H. WINSHIP WHEATLEY, 

H. WINSHIP WHEATLEY, Jr., 

Attorneys for Plaintiff. 

Let the foregoing be filed as of July 16th, 1934. 

PEYTON GORDON, 

Justice. 


61 Supreme Court of the District of Columbia. 

Tuesday, July 24, 1934. 

As of July 21. 

Session resumed pursuant to adjournment, Ii|m. Peyton 


Gordon, Justice, presiding. 


* # * 


* 


It appearing under rule of Court that judgment should 
now be entered on the findings of the Court in this cause, it 
is so ordered. 

Wherefore, it is considered that plaintiff recover of the 
defendant herein the sum of Eighteen Thousand Five Hun¬ 
dred Forty-one Dollars and Sixty Cents ($18,541.60) with 
interest on Twenty-seven Thousand Nine Hundred Twelve 
Dollars and Seventy-two Cents ($27,912.72) thereof from 
October 21, 1931 to February 12, 1932, and with Interest on 
Eighteen Thousand Five Hundred Forty-one dollars and 
Sixty Cents ($18,541.60) thereof from February 12, 1932 
until paid, together with costs of suit to be ta^ed by the 
clerk and have execution thereof. 

LUHRING, 

Justice. 


# * * * # * \ # 

Comes now the defendant by his attornev of Record and 
presents to the Court its objections and exceptions to the 
finding of the Court entered herein July 16,1934, and there¬ 
upon, said defendant is granted leave to file said objections 
and exceptions as of July 16, 1934, whereupon, said de¬ 
fendant now, in open Court, by its attorney of record notes 
an appeal to the United States Court of Appeals for the 
District of Columbia, from the judgment entered herein 
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July 21,1934; whereupon, an undertaking to act as a super¬ 
sedeas bond is hereby fixed in the sum of Twenty- 
62 five Thousand Dollars ($25,000.00), and a further 
undertaking to act as a cost bond is hereby fixed in 
the sum of One Hundred Dollars ($100.00) with leave to 
deposit Fifty Dollars ($50.00) cash with the clerk in lieu 
thereof. 

GORDON, 

Justice . 


Memoranda, 


July 30, 1934. Supersedeas Bond ($25,000.00) approved 
and filed. 

August 8,1934. Time to file Bill of Exceptions extended 
from day to day to and including September 27, 1934. 

September 27, 1934. Proposed Bill of Exceptions filed. 
Proposed Bill of Exceptions submitted, and Notice. 

Assignment of Errors. 


Filed November 6,1934. 
**#*##* 


The defendant assigns for review on appeal errors com¬ 
mitted by the trial court in the following particulars: 

1. The court erred in deciding the issues presented by 
the second amended plea filed June 3,1933, which challenged 
the finality of the alleged award, thus depriving the defend¬ 
ant of its right to a trial by jury of those issues. 

2. The court erred in finding that both parties, without 

objection, presented evidence on the issue raised by 
63 the second plea filed June 3, 1933 and the joinder 
of issue thereon. 

3. The bourt erred in holding that the arbitrators had 
the right to consider the claim presented by the defendant 
to the Government on behalf of plaintiff, as an admission 
by the defendant that the plaintiff had sustained damage in 
the amount of that claim resulting from foundation delays, 
without affording the defendant any opportunity to offer 
evidence or cross-examine plaintiff’s witnesses for the pur¬ 
pose of explaining or contradicting such alleged admission. 

4. The court erred in holding that the arbitrators had the 
right to consider the testimony of Hendricks, Hull, Con- 
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stantine, Brady and Ritter as furnishing a basis for de¬ 
termining the money losses claimed to have been sustained 
by the plaintiff. j 

5. The court erred in finding that the arbitrators had 
accorded the defendant full opportunity to cr^ss-examine 
and that the defendant did cross-examine th^ witnesses 
named in the preceding assignment on the Question of 
money losses sustained by the plaintiff. 

6. The court erred in finding that because the arbitrators 
Eidlitz and Ochmann were experienced in bolding con¬ 
struction and the settlement of disputes between builders, 
they were qualified and authorized to ascertain and award 
damages against the defendant without the testimony of 
witnesses or documentary evidence concerning such dam¬ 
ages, and without opportunity to the defendant to investi¬ 
gate or refute such finding by the arbitrators. 

7. The court erred in finding that the arbitrators had 
before them legal evidence both oral and written in sup¬ 
port of the damages alleged to have been sustained bv 

plaintiff from which the arbitrators wpre able to 
64 find and did find that the damage sustained bv plain¬ 
tiff was $27,912.72. 

8. The court erred in holding that the testimony of Hart 
and Oehmann as to what occurred on October 21, 1931, the 
dav the alleged award was signed bv Eidlitz and Oehmann, 

V V.- f v / 

was offered by the defendant in support of its second plea 
filed June 3, 1933. 

9. The court erred in not holding that the testimony men¬ 
tioned in the preceding assignment was offered in support 
of the equitable plea and as explaining the contention of 
arbitrator Hart that no evidence of the actual money loss, 
if any, sustained by plaintiff had been receive^ by the ar¬ 
bitrators, and that evidence of damages actually suffered 
by plaintiff would have to be presented before the arbi¬ 
trators could make an award. 

10. The court erred in finding that the papqr signed by 
Eidlitz and Oehmann on October 21, 1931 was a final and 
complete award. 

11. The court erred in not holding that said award was 
not final, but tentative only. 

12. The court erred in finding that in the proceedings 
before them, the arbitrators were not guilty of misconduct 
in refusing to require the production of plaintiff’s books 
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and records and its witnesses for investigation and ex¬ 
amination concerning its actual losses, as demanded by the 
defendant, and in holding that said proceedings were fairly 
and honestly conducted, and both parties given every op¬ 
portunity to fully present all evidence relevant to the mat¬ 
ters in issue between them. 

13. The court erred in excluding from the evidence 
65 the letter of August 26, 1931 from Thomas to Kift. 

14. The court erred in admitting in evidence the 
letter from Hinton to the Supervising Architect of March 
2, 1931. 

15. The court erred in holding that the defendant had 
waived its right to a trial by jury on the issues of fact pre¬ 
sented by its law plea filed June 3, 1933 in the absence of a 
written stimulation to that effect, as required by Section 
70 of the Code of Law (1901) of the District of Columbia. 

! LECKIE & SHERIER, 

By JOSEPH T. SHERIER, 

Attorneys for Defendant. 

Service of a copy of the foregoing assignment of errors 
acknowledged this 1st dav of November, 1934. 

H. WINSHIP WHEATLEY, 

Attorney for Plaintiff. 


Additional Assignment of Errors. 

Filed November 7,1934. 
******* 

16. The Court erred in finding that it was stipulated by 
counsel that certain of the documentarv evidence, consist- 
ing of daily time records, payroll sheets, diaries, orders, 
records of shipments, progress reports, and photographs, 
considered by the arbitrators, had been lost. 

17. The Court erred in finding that the testimony of the 
witnesses dealt, not alone with the question of responsi¬ 
bility for the foundation delay, but also with the question 
of the amount of damages sustained bv Lehigh bv reason 
of such delay. 

18. The Court erred in finding that the Statement 
66 of Claim presented by Lehigh at the arbitration hear¬ 
ing was not received and considered bv the arbitra- 
tors as evidence. 
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19. The Court erred in holding that the majority of the 
arbitrators, after due deliberation, finally reached an agree¬ 
ment and award. 

20. The Court erred in finding that the arbitrators did 
receive and hear evidence on the subject of t^ie damages 
sustained by the plaintiff. 

LECKIE & SHEI?IER, 

By JOSEPH T. SHELTER, 

Attorneys for defendant. 

Service of a copy of the foregoing additional assignment 
of errors acknowledged this 7th dav of November, 1934. 

H. WINSHIP WHEATlLEY, Jr. 

Findings of Fact. 

Filed November 13, 1934. 
**####* 

1. The Lehigh Structural Steel Company, plaintiff, is a 
Delaware corporation, whose principal place of business is 
at Allentown, Pennsylvania. 

2. The Rust Engineering Company, defendant is a Dela¬ 
ware Corporation. 

3. Both companies are licensed to do business in the Dis¬ 
trict of Columbia. 

4. The defendant, as general operating contractor for 
the construction of an addition to the Government Printing 
Office in the City of Washington, on December 6,1928, made 
a written contract with the plaintiff as sub-contractor for 

the fabrication and erection of certain steel work in 
G7 that building, for a compensation of $190,000, the 
steel to be of certain shapes and specifications and 
the work to be done within certain dates, time b^ing — the 
essence of the contract. 

5. Said contract provided that controversies arising 
thereunder should be “determined by reference to three 
disinterested arbitrators, one to be appointed by each of 
the parties to this contract, and the third by the two thus 
chosen, the decision of any two of whom should bb binding. ’ ’ 

6. Thereafter a controversy arose between the parties as 
to an alleged delay of the contractor in preparing for the 
work of the sub-contractor, and other matters, which re- 
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suited in a claim for $45,000 by sub-contractor, with an ad¬ 
mitted liability of $9,000 by the contractor. 

7. Messrs. Ringgold Hart, Charles L. Eidlitz and John 
W. Oehmann were duly appointed arbitrators and began 
their work on March 30, 1931, and on October 21, 1931, two 
of them, Messrs. Eidlitz and Oehmann, signed and acknowl¬ 
edged before a notary an alleged award in favor of the 
plaintiff for the sum of $27,912.72. 

8. On the 23rd day of October, 1931, said John W. Oeh¬ 
mann drew a line through his signature to said award and 
added the following statement: 

“My signature removed October 23, 1931 in order that 
satisfactory proof must be presented before monetary dam¬ 
ages can be determined, (Signed) John W. Oehmann.” 

9. The defendant, on June 3, 1933, filed two amended 
pleas to plaintiff’s declaration, which are designated “First 
Plea” and “Second Plea.” Later, on the 29th day of June, 
1933, the defendant filed a “Second Amended Plea,” which 

is referred to as “Equitable Defense.” 

6S 10. The “Second Plea” is to the effect that the 
alleged award was not intended, considered or treated 
by the arbitrators as a final award, but was merely tenta¬ 
tive and was not to become final until after further con¬ 
sideration by the arbitrators of the matters in dispute, and 
was not tb be published to the parties in interest and was 
never so published. 

11. The “Second Amended Plea”, which is the so-called 
“Equitable Defense”, is to the effect that defendant did not 
offer all the evidence that it desired to offer, and that the 
arbitrators were guilty of misconduct in refusing to require 
the production of records and witnesses of the plaintiff for 
investigation and examination bv defendant as demanded 
in the briefs submitted bv the defendant to the arbitrators 
after the hearings before them; and asks that the alleged 
award be set aside for such misconduct. 

12. The replications of the plaintiff, among other things, 
alleged that two of the arbitrators, Charles L. Eidlitz and 
John W. Oehmann, were men skilled in the building indus¬ 
try, and Acted upon information which they had as to mat¬ 
ters concerned in the arbitration and which had come to them 
through experience, and that these two arbitrators were ap- 
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pointed with full knowledge of their skill and acquaintance 
with matters in the building industry. Plaintiff alsb sets up 
the laches of the defendant in asserting the so-called 
“Equitable Defense”, and that the defendant had asked 
for the production of witnesses and records in resjpect to a 
matter that was decided in its favor by the arbitrators. 

13. The cause was formally submitted to the pourt on 
the issues raised by the plea, setting up the “Equitable 
Defense” and the replication thereto. However] without 

objection, evidence was presented by both parties also 
69 on the issue raised by the “Second Plea” fled June 
3rd, 1933 and the joinder of issue thereon. 

14. Certain of the documentary evidence consisting of 
daily time records, pay roll sheets, diaries, orders, records 
of shipments progress reports, and photographs, considered 
by the arbitrators, have not been presented to tl(ie Court, 
and it is stipulated by counsel that they have been lost. 

15. The testimony of the witnesses was heard by the 
arbitrators on the 30th and 31st days of March, 1931, in the 
City of Washington, District of Columbia. Botji parties 
were represented by counsel, who examined and 1 cross-ex¬ 
amined the witnesses. 


16. At the beginning of the arbitration hearing, it was 
agreed by the parties that the contract price was $190,000, 
with extras in addition, amounting to $238.00, antjl that the 
sum of $178,400 had been theretofore paid to the plaintiff 
bv the defendant. 

17. The contract between the parties obligated the plain¬ 
tiff to start the erection of steel on or before the 15th day 
of January 1929 and to complete such work on or before 
the 15th day of April, 1929. This required the plaintiff to 
assemble and fabricate the materials so as to be in readiness 
for the work of erection on January 15, 1929. Paid con¬ 
tract imposed an obligation upon the defendant to provide 
“a free and clear site for work of erection” anti to “set 
anchor bolts and bring foundations up to finished elevation 


by grouting the column slabs.” 

18. The plaintiff was unable to begin the work df erection 
on the 15th of January, as required by the contract, but be¬ 
gan on the 26th of April, 1929, because of $oil condi- 
70 tions preventing the defendant from having the foun¬ 
dations ready to receive the steel. 
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19. One of the questions submitted to the arbitrators was 
whether the defendant was liable for the damages on ac¬ 
count of delays due to the failure of the defendant to pre¬ 
pare pockets and chasings for the reception of the steel 
during the course of erection, which latter claim was de¬ 
cided in favor of the defendant. 

20. The so-called foundation delay was conceded, and 
the arbitrators were called upon to determine, first, the 
responsibility for that delay; and having decided that the 
defendant was responsible, to ascertain the amount of dam¬ 
ages sustained by the plaintiff thereby. 

21. The hearings before the arbitrators were contained in 
a typewritten record of 241 pages. The oral testimony of 
nine witnesses was received, and voluminous correspond¬ 
ence and documentary evidence was presented by both par¬ 
ties. Counsel for the defendant filed two typewritten briefs 
with the arbitrators, one of 68 pages and the other of 107 
pages. Counsel for plaintiff submitted three typewritten 
briefs, consisting, respectively, of 50, 36 and 8 pages. 

22. The testimony of the witnesses and the documentarv 
evidence presented to the arbitrators dealt not alone with 
the question of responsibility for the foundation delay but 
also with the amount of damages sustained bv Lehigh bv 
reason of this delay. 

23. The hearing before the arbitrators was concluded 
March 31, 1931, and, on the next day, April 1, 1931, a writ¬ 
ten statement was presented by the arbitrators to counsel 
as follows: 

71 u The arbitrators have determined that, as there 
are so many details and dates that are essential to be 
worked out before the arbitrators can arrive at a conclu¬ 
sion, a digest and summary of the evidence and exhibits 
must be prepared. While this is being done by the arbi¬ 
trators, the Lehigh Company shall present to the arbitrators 
and the Rust Company a completely itemized statement of 
their claims, together with a brief on such claims, and any 
other matter in support of same, and the Rust Company shall 
make answer to the arbitrators concerning such claim as filed 
by the Lehigh Company by brief in support of their conten¬ 
tion of such claim, together with any other matter affecting 
the case at issue; these documents to be in triplicate and 
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mailed to each arbitrator. When these have been Received, 
the arbitrators believe they will be in a position t|) render 
a complete and final decision. 

“ April 1, 1931. 

“RINGGOLD HART, 

“JOHN W. OEHMANN, 
“CHAS.L. EIDLITZ.’ 

24. The defendant presented to the Government! a claim 
for damages occasioned by the foundation delay, and in¬ 
cluded therein a demand for the sum of $15,873.45, to com¬ 
pensate the plaintiff for losses sustained by it by reason of 
such delay, such amount being computed on the basis of a 
delay of 71 days, there being also a similar claim computed 
on the basis of 90 days’ delay, amounting to $18,560.92. 

25. The general superintendent for the defendant, testi¬ 
fying before the arbitrators with respect to the aforesaid 
claim, made to the Government, said: 

“It was taken from figures made up by their Mr. Meyers 
—$15,000 approximately. You see, Mr. Meyers, who was 
the Lehigh’s representative, had been here, and he and I 
got together on several different occasions and we made 
that up together. ’ ’ 

26. The arbitrators properly considered other Evidence 
on the question of damages, witnesses Hendricks, H|ull, Con¬ 
stantine, Brady and Miss Ritter before the arbitrators, pre¬ 
senting “Diary of Rust Engineering Company”, made up 

from the dailv time sheets. 

%/ 

72 27. Counsel for the defendant had full opportunity 

to cross-examine and did cross-examine witnesses be¬ 
fore the arbitrators. 

28. The arbitrators Eidlitz and Oehmann were experi¬ 
enced in the line of work engaged in by the parties, Eidlitz 
having more than thirty years’ experience as a contractor 
and having served over a long period of years as an arbi¬ 
trator in the hearing and settlement of disputes between 
builders; Mr. Oehmann being a practical engineer, engaged 
in building operations since the year 1903 and having also 
been Inspector of Buildings for the District of Columbia 
since 1924. 

29. At the beginning of the hearing before the arbitrators, 
the plaintiff presented a statement of its claim, in the 
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amount of $37,748.00, which was objected to by counsel for 
defendant on the ground that the statement was not in evi¬ 
dence and because he was not permitted to cross-examine, 
but he was thereafter assured bv each of the three arbi- 
trators, that such statement would not be considered, and 
following this assurance defendant, in its brief, submitted 
to the arbitrators, discusses this claim and demands the 
production of appropriate records and witnesses for thor¬ 
ough examination in respect thereto, this being the demand 
which is relied upon to establish the misconduct of the arbi¬ 


trators. 

30. The record of the hearing before the arbitrators estab¬ 
lishes that their award was based on other evidence, both 
oral and written, from which, independently of the afore¬ 
said statement of claim, they were able to, and did, find 
that the damages to the plaintiff amounted to $27,912.72. 

31. The three arbitrators were present in Mr. Hart’s 
office when the award was signed and acknowledged bv 

Eldlitz and Oehmann on the 21st dav of October, 
73 1931. 


32. Mr. Oehmann crossed out his signature to the 
award on the 23rd day of October, 1931, and wrote the 
above-mentioned statement at the bottom of the award in 
the presence of Mr. Hart and at his office, Mr. Eidlitz not 
being present, not having been consulted, and knowing noth¬ 
ing about the matter. 

33. At the time Eidlitz and Oehmann signed and acknowl¬ 
edged the award, it was understood that Mr. Hart was to 
further consider overnight the matter of signing, he hav¬ 
ing so requested, although he never intended to sign the 
award. Had it been known and understood that Mr. Hart 
had no intention of joining in the award, it is to be assumed 
that Mr. Eidlitz would have taken it with him. 

34. Oehmann removed his signature because Eidlitz had 
notified the plaintiff, who, in turn, had notified the defend¬ 
ant, who, in turn, had notified Hart concerning the award, 
and at Hart’s suggestion, Oehmann removed his name. 

35. After the signing of the award by the two arbitrators, 
the final fee of the arbitrators was agreed upon, it having 
been agreed at the beginning of the arbitration that the arbi¬ 
trators would determine their fee at the same time when 
the award was rendered. 
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36. The arbitrators had deliberated on their decision from 
9 o’clock a. m. until 6 o’clock p. m. on the day on which 
the award was signed, having, during that time, considered 
the evidence and the exhibits, and the briefs of counsel. 

37. The award of October 21,1931 was final and Complete, 
and beyond the power of Oehmann to revoke. 

38. The arbitrators were not guilty of misconduct. 

39. The proceedings were fairly and honestly con- 
74 ducted and every opportunity given to tlicf parties 
and their counsel to examine and cross-exatnine the 
witnesses, and to otherwise fully present all evidence rela¬ 
tive to the matters in issue. 

40. The arbitrators did receive and hear evidence on the 
subject of the damages sustained by the plaintiff. 

Conclusions of Laic . 

One. The arbitrators were not guilty of misconduct. 

Two. The proceedings before the arbitrators were fairly 
and honestly conducted, and every opportunity given to the 
parties and their counsel to examine and cross-examine wit¬ 
nesses and to otherwise fully present all evidence relative 
to the matters in issue between them, including evidence on 
the subject of damages sustained by the plaintiff. 

Three. The aw^ard of October 21, 1931, w^as a final and 
complete award. 


Four. Said award w’as beyond the povrer of an arbitrator 
wdio had signed such award to thereafter revoke it. 

Five. That the defendant bv introducing evidehee with 
respect to the making of the award and by its failure to 
object to evidence pertaining thereto, waived its right to a 
jury trial on the issues presented by the so-called ‘Second 
Plea. ’ ’ 

Six. That there is due and owing to the plaintiiff on ac¬ 
count of such avrard the sum of $27,912.72, less tht sum of 
$9,371.12, with interest on $18,541.60, from the 2ldt day of 
October, 1931, and in addition thereto on $9,371.12, from the 
21st day of October 1931 to the 12th day of February 1933, 
and is entitled to judgment for such amount. 

0. R. LUHRINfj, 

Justice. 

Seen. 


JOSEPH T. SHERIER, 


A tty. for Deft. 
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75 Order Extending Time to File Record. 


Filed November 20, 1934. 

United States Court of Appeals for the District of 

Columbia. 


October Term, 1934. 
Law 80,649. 


Original No. 2370. 

The Rust Engineering Company, a Corporation, Petitioner, 

vs. 

Lehigh Structural Steel Company, a Corporation. 


On consideration of the petition for extension of time to 
tile the record in the above-entitled cause, It is ordered by 
the Court that the time be and it is hereby extended to and 
including December 3, 1934. 

Per. Mr. Chief Justice MARTIN, 

November 10, 1934. 


A true copv. Test: 

[seal] ‘ HENRY W. HODGES, 

Clerk , 

By MONCURE BURKE, 

Deputy Clerk. 


Supreme Court of the District of Columbia. 


Monday, November 26, 1934. 

Session resumed pursuant to adjournment, Hon. 0. R. 
Luhring, Justice, presiding. 

****** * 


Come now the parties hereto by their respective attorneys 
of record, and thereupon, the defendant by its attorney pre¬ 
sents to the Court its Bill of Exceptions taken at the trial 
of this cause, and heretofore submitted herein, and 
76 prays that the same be signed and made of record, 
nunc pro tunc, which is hereby accordingly done. 
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Order Extending Time to File Record. 

Filed December 3, 1934. 

United States Court of Appeals for the District of 

Columbia. 

■ 

i 

October Term, 1934. 

Law 80,649. 

Original No. 2370. 

The Rust Engineering Company, a Corporation, Petitioner, 

vs. 

Lehigh Structural Steel Company, a Corporation. 

On consideration of the petition for extension of time to 
file the record in the above-entitled cause, It is ordered by 
the Court that the time be and it is hereby extended to and 
including December 20, 1934. 

Per Mr. Chief Justice MARGIN, 

November 30,1934. 

A true copv. Test: 

[seal. 1 ‘ HENRY W. HODGES, 

Clerk , 

By MONCURE BURltE, 

Deputy Clerk. 

77 Designation of Record. 

Filed August 6, 1934. 


The Clerk, in preparing the transcript of record in the 
above-entitled cause, will embody therein the following: 

1. The declaration filed December 18, 1931. 

2. Amended Second Plea filed June 3, 1933. 

3. Amended First Plea (equitable defense) fildd June 29, 

1933. | 

4. Replications, filed September 18, 1933. j 

5—6371a 
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5. Joinder of issues on replications. 

6. Memorandum of Justice Luhring filed July 16, 1934. 

7. Exceptions to finding of Court filed July i6, 1934. 

8. Judgment entered July 21, 1934. 

9. Notice of appeal and filing of supersedeas undertaking, 
July 24, 1934. 

10. Memorandum of submission of bill of exceptions and 
signing of bill of exceptions. 

11. Memorandum of order, or orders, if any, extending 
the time for the submission of the bill of exceptions and the 
filing of the transcript of record. 

12. This designation; and assignment of error. 

LECKIE & SHERIER, 

By JOSEPH T. SHERIER, 

Attorneys for Defendant. 

Copy of foregoing designation received this 6th day of 
August, 1934. 

H. WINSHIP WHEATLEY, 

H. WINSHIP WHEATLEY, Jit, 

1 Attorneys for Plaintiff. 


78 Additional Designation of Record. 


Filed August 11, 1934. 
###### # 

The Clerk will please include in the transcript of record 
to be transmitted to the Court of Appeals the following 
parts of the record, in addition to those parts designated by 
the defendant, appellant. 

1. Copy of sub-contract agreement attached to the decla¬ 
ration and marked Exhibit “A”, filed December 18, 1931. 

2. Plea of the defendant filed January 6, 1932. 

3. Stipulation as to payment of $9371.12 filed Feb. 12, 

1932. 

4. Plaintiff’s joinder of issue filed March 5, 1932. 

5. Mandate of the Court of Appeals filed July 1, 1932. 

6. Minute entry showing jury sworn and respited June 1, 

1933, minute book 87, page 269. 

7. Minute book entry showing trial resumed and juror 
withdrawn, the jury discharged and mistrial declared on 
June 2, 1933, minute book 87, page 273. 
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8. Amended pleas (first and second) of the defendant, 
filed June 3, 1933. 

9. Demurrer to amended picas (first and second) with 


the notation of the points of law on which thj? demurrer 
was based, filed June 10, 1933. 

10. Minute book entry, showing demurrer to second plea 

denied and granting leave to amend first plea, June 29, 
1933, minute book 87, page 343. ! 

11. Memorandum of Justice Adkins overruling the de¬ 
murrer to second plea and granting leave to amend first 


plea, filed June 29, 1933. 

79 12. Second Amended Plea (Equitable Defense) 

filed June 29, 1933. 


13. Memorandum showing motion under law ijule 24, sub¬ 
section 2, for leave to file more than one replication, granted. 

14. Replications (7) of the plaintiff filed September 18, 


15. Minute entry contained in minute book 8$, page 180, 
Dec. 13, 1933. 

16. Minute entry shown in minute book 88, page 184, 

Dec. 14, 1933. * j 

17. Minute entry contained in minute book 88, page 188, 

Dec. 15. 1933. | 

18. Minute entry contained in minute book 8R, page 192, 

Dec. 18, 1933. j 

19. Minute entry contained in minute book 8$, page 196, 
Dec. 19, 1933. 

20. Minute entry contained in minute book 8^, page 276. 

21. Minute entry contained in minute book 89, page 2S8. 

22. Findings of Fact and Conclusions of Law. 

23. This designation. 

H. WINSHIP WHEATLEY, 

II. WINSHIP WHEATLEY, Jr., 

Attorneys for plaintiff. 

Service of a copy of the foregoing additional Resignation 
of record acknowledged Aug. 11, 1934. 

JOSEPH T. SHERIER. 

80 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court of 
the District of Columbia, hereby certify the foregoing pages 
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numbered from 1 to 79, both inclusive, to be a true and 
correct transcript of the record, according* to directions of 
counsel herein filed, copies of which are made part of this 
transcript, in cause No. 80649 at Law, wherein Lehigh 
Structural Steel Company, a corporation under the Laws 
of the State of Delaware, is Plaintiff and The Rust Engi¬ 
neering Company, a Corporation under the laws of the 
State of Delaware, is Defendant, as the same remains upon 
the files and of record in said Court. 

In testimony whereof, I hereunto subscribe my name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 12th day of December, 1934. 

[Seal Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAM, 

Clerk. 


81 In the Supreme Court of the District of Columbia. 

Holding a Law Court. 

Law No. 80,649. 

i 

Lehigh Structural Steel Company, Plaintiff, 

vs. 

Rust Engineering Company, Defendant. 

Bill of Exceptions. 

Filed Sept. 27,1934. 

In the Supreme Court of the District of Columbia. 

82 Holding a Law Court. 

Law No. 80,649. 

Lehigh Structural Steel Company, Plaintiff, 

vs. 

Rust Engineering Company, Defendant. 

Bill of Exceptions. 

Filed Nov. 26, 1934. 

Be it remembered, that the above-entitled cause came on 
for trial on December 13, 1933, before Mr. Justice Lull ring. 
Whereupon, the following occurred: 


i 
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The Court: Are you ready, gentlemen? 

Mr. Wheatley: Yes, sir. 

Mr. Sherier: There is a plea here upon which ^lr. Wheat- 
ley has joined issue. 

Mr. Wheatlev: That was back in January, fil^d January 
6,1932. * * i 

Mr. Sherier: Would your Honor like to have a copy of 
the record on appeal? 

The Court: Is that the same declaration I hajve here? 

Mr. Wheatley: I think the plea is filed on the pth of Jan¬ 
uary. You will find there is an allegation to that effect. 

The Court: On what page! 

Mr. Sherier: Page 35 of the present record; up near the 
top of page 35. I think it begins on the fourth line. (Read¬ 
ing). That, in substance, is precisely what is contained in 
this equitable plea here, so that Mr. Wheatley had knowl¬ 
edge of this fact. 

The Court: That is the plea of the defendant. This plea 
was amended subsequently. 

83 Mr. Wheatlev: Twice. 

Mr. Sherier: Yes; upon which issue was joined by 
Mr. Wheatley. When we came to trial some question was 
raised about our right to offer evidence to establish the 
misconduct of the arbitrators and the particulars men¬ 
tioned in that plea. And Justice Adkins, whilq admitting 
or stating that we had the substance in there, thought we 
ought to label it. an equitable plea. Following that sugges¬ 
tion, I did label it an equitable plea, by recasting all the 
substance of our contention and our defense, as in the orig¬ 
inal plea. The very first opportunity we had to state our 
defense we stated it. We also stated in that plea, and as 
your Honor probably knows none of us know very much 
about how we should plead under the system we have now. 
I have combined all of the defenses I had to this action, 
and I am not sure yet that this is not the proper way to 
plead. If we could follow the Code, pleading j where the 
paragraphs are numbered so that we could number our de¬ 
fenses with the numbered paragraph, we would not have so 
much trouble about that. 

Here is a long declaration with numerous charges in it, 
with defenses and all in that plea—all of the defenses we 
had to that whole declaration, and we contend w(e have the 
right to adduce testimony in support of that. The court 
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thought it would be better that we label it an equitable plea 
and, following that suggestion, we did it. 

Mr. Wheatley says that the other plea, which Justice 
Adkins says is a plea at law, is also an equitable plea. I 
submit it is hot. It has none of the elements of an equit¬ 
able plea. The rule of law is where you attempt to attack 
an award because of some misconduct, some omission of 
duty on the part of the arbitrators, or something of that 
kind, you must do it by a proceeding in equity unless you 
have a statute similar to ours which authorizes the interpo¬ 
sition of an equitable idea. That is not what we say 
84 here. We do not say under that law plea that there 
was misconduct in arriving at a decision, but that 
there was something happened aside from the execution of 
the award which made it bad. We say they never did make 
an award, like we would say “I never executed that deed; 
it is not my covenant,’’ and I know here that such a defense 
could not be made in a court of law and by an equitable plea, 

and that is all we sav. 

* 

I do not heed to argue to your Honor that if somebodv 
appeared before those arbitrators and this paper was signed 
under these circumstances that we could not come in here 
and state all those facts in an action at law. That is all we 
say in substance and effect. We sav that these gentlemen 
were considering these questions; that they put this paper 
in the form in which it was found and. they agreed among 
themselves that this is not an award; it is tentative until 
we do something further with respect to it. It is not an 
award. We allege that they agreed it was not to be pub¬ 
lished, and then we allege that before publication was to 
be made, and while the matters were still under considera¬ 
tion and While they were still undetermined, one of them 
struck his name from that paper. So we say it is not a 
tinal award as alleged in the declaration, and why should 
we have an equitable proceeding to establish that. As I 
said a moment ago, it is in substance as if the defendant 
had said in an appropriate suit “This is not my deed. I 
did not sig;n it.” That is exactly what Justice Adkins held 
after hearing argument on these questions and after exam¬ 
ining the authorities that were adduced touching the ques¬ 
tion before your Honor. 

The Coui’t: If I heard this matter on this equitable de¬ 
fense that would be precluding the purpose of the jury. 
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Mr. Slierier: If your Honor should conclude that because 
of the misconduct of these arbitrators, preventing a party 
from producing the proof that he wanted to produce, didn’t 
allow the cross examination of the witnesses of the 

85 adversary, there will be no issue to submit to the 
jury. 

The Court: Supposing I don’t hold that and you go ahead 
with the jury on this so-called law plea that th^re was no 
award, I could not prevent you from submitting that to the 
jury very well. 

Mr. Sherier: I think under the so-called leghl plea we 
would not be permitted to show the conduct of the arbi¬ 
trators, such as we have shown or alleged in oujr equitable 
plea. We would be confined to our proof undeb that plea 
and show whether the arbitrators intended this as a final 
award. No matter by what process or by what misconduct 
they arrived at that point, we wmuld be limited in showing 
that they did not intend it to be a final award. It is only 
because we want to show other facts—a denial of the op¬ 
portunity to be heard—that we have to resort to either a 
bill in equity or an equitable defense as authorised by this 
statute. I sav if we are right in that—if we succeed in sat- 
isfying your Honor that we were denied the rigjit to prove 
our case and to refute the claims of our adversary, that is 
the end of it. 

The Court: Then I would suggest the burden is on you 
in this equitable defense. 

Mr. Sherier: That burden is on me. But I say in my 
plea that there is not an award. Now I think before your 
Honor has anything to pass upon, you have got to have that 
so-called award before you. It is very much like a will case. 
Your Honor recalls recently a will case that was tried here. 
1 took the position that the caveatee, having set up an af¬ 
firmative defense that there was a will, the burden was on 
him to proceed with that defense and we did pot have to 
offer the will or prove it, but your Honor ruled that we 
must first offer the will and prove it. 

The Court: That seems to be the practice around 

86 here. 

Mr. Sherier: If that is good with respect to a will 
contest, I do not know of any reason why it doe s not apply 
in this situation. Here is a paper they are relying upon as 
a valid award. We challenge the validity of it. They 
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should establish a prima facie case, because after all the 
burden is on the plaintiff to prove its case. 

The Court : Offer this award and let it go in and then I 
will have a double plea, and it would fall upon you to at¬ 
tack it. There would be a presumption of its validity, I as¬ 
sume, in view of the circumstances of a will. That seems 
to have been the practice here; at least they all tell me that 
it is, to have the will presented and prove that and then rest. 

Mr. Sherier: I think the order here is to prove a prima 
facie case, which seems to me is done by offering the award 
and having its execution proven by the persons in the 
award. 

The Court: Well, then you say your plea talks about the 
award. 

Mr. Sherier: The alleged award. 

The Court: In view of the admission, there was an award 
which you say was a void thing. That being true, why go 
through the formality of proving something you already 
admit? I believe the burden is on you on this equitable 
plea. 

Mr. Sherier: I have the opening and closing of the case. 

The Court: Yes, of course. You have everything that 
goes with it, I guess. Is that all you have about that? 

Mr. Sherier: This so-called law plea is in fact an equi¬ 
table plea. 

The Court: I am not so sure but what vou are right about 
that. 

Mr. Wheatlev: I did not hear that. 

I * 

The Court: He says your so-called law plea looks like 
an equitable plea. I am not so sure but what he is 
87 right about that. I do not know. I have not had time 
to look into that. 

At any rate, whether it is a law plea or not, I assume the 
testimony will cover both pleas here in this thing, will it 
not. If that is so, the testimony that you rely upon to sup¬ 
port your equitable plea would likely be applicable to this 
so-called law plea. 

Mr. Wheatley: I would not think so. I do not imagine 
my friend would permit the offer of any proof on the other 
branch of the case. 

The Court: Well, it might be relevant. I don’t know. 

Well, with that understanding, then we will undertake 
the so-called equitable plea that you both agree upon; 
and, as I say, for the time being I ought to follow Judge 
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Adkins, although it might later develop,—I feel j that was 
an equitable plea. I think I have a right to do that. I can¬ 
not be hide-bound by what some other judge sa^s here. 

Mr. Wheatley: I would not think so, either, yoifir Honor. 

The Court: His .judgment is, of course, entitled to re¬ 
spect and considerable weight. They do that here because 
they were not bound. 

Mr. Wheatley: After all the evidence was in, of course, 
for the purpose of the trial of the case. This is a legal plea 
until facts are developed to show it is not. 

The Court: That is all Air. Wheatley contends for here, I 
think. 

Mr. Sherier: That is right, sir. 

The Court: All right. Call the witnesses and let us get 

started here awhile. 

! 

88 Thereupon, Ringgold Hart, a witness balled on 
behalf of the defendant, testified, on direct examina¬ 
tion, in substance as follows: 

That lie was one of the arbitrators selected bv the defend- 

•< 

ant to investigate and determine the dispute between the 
Lehigh Structural Steel Company and The Rust Engineer¬ 
ing Company. As he recalled, the arbitrators commenced 
their investigation March 30, 1931. Mr. Eidlitz and Mr. 
Oehmann were the other arbitrators. Clyde Garrett, Esq., 
appeared as counsel for the Lehigh Structural Steel Com¬ 
pany and R. B. Baldridge, Esq., for The Rust Engineering 
Company. There were a number of people there, but the 
witness did not know whether they were employees of the 
parties or whether they represented them in the matter 
or as witnesses. He thinks Mr. Duncan of The flust En¬ 
gineering Company was present during the entire! hearing. 

The witness was then asked to state the method of pro¬ 
ceeding with the investigation by the arbitrators. Where¬ 
upon, Mr. Wheatley asked if the purpose was to 

89 impeach the award, and Mr. Sherier announced that 
he expected to show exactly what was done with re¬ 
spect to the admission of testimony and matter^ of that 
kind as indicated in the pleas. The arbitrators determined 
that Lehigh should present its claim and that Riist Engi¬ 
neering Company should have the opportunity to cross- 
examine and to answer—put in its case. There was con¬ 
siderable confusion; interruption of witnesses, with no at- 
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tempt to prove or to submit any evidence as to any mone- 
tarv damage. Thev were to submit briefs as to their claims. 
Lehigh was to be given an opportunity to file its brief. Rust 
was to answer, and Lehigh was to be given an opportunity 
to reply to the Rust brief. We then determined to first 
consider the question of liability and told counsel that the 
liability was to be divided into two subject-matters; first, 
the question of foundation delay, and, secondly, that of con¬ 
struction delay. After the briefs were in, the arbitrators 
were to meet and determine, if possible, the question of 
liability upon the theory that in the event of a certain find¬ 
ing there would be no necessity to take further evidence, 
but if the finding was not made then there would be evi¬ 
dence taken as to monetary damage for the particular lia¬ 
bility by way of delay if that finding was had. At the close 
of the hearing on the second day, the arbitrators decided to 
receive these briefs, then consider the evidence and deter¬ 
mine whether it was necessarv to take further evidence. 
Prior to that time, no evidence had been offered by either 
of the parties with respect to money losses by reason of 
delay, nor was such evidence offered at any time during the 
arbitration. The testimony was limited up to that point to 
the question of foundation delay; that is to say, when they 
got down to a certain depth in the foundations for the Gov¬ 
ernment Printing Office, a sub-soil condition was found to 
exist and it was necessary to do certain things, and while 
they were being done there was quite a delay. The dis- 
90 pute was whether the Rust Engineering Company was 
responsible to Lehigh for the delay occasioned by 
the sub-soil condition. There was also taken into consider¬ 
ation whether or not Lehigh was ready at that time to pro¬ 
ceed with its work, notwithstanding the delay occasioned 
by the soil condition. The second proposition was whether 
or not the Rust Company had made available certain pock¬ 
ets for the purpose of receiving steel, at the time the 
building reached the point where the steel was to be placed 
in position. The building under construction was to be 
hooked up with an older building and notches had to be cut 
into the wall to admit the steel frame. 

The next subject considered by the arbitrators was 
whether or not there was any delay on the part of the Rust 
Company in fixing the pockets for the reception of the 
steel. Those were the two subjects the matter was divided 
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into. Briefs were to be filed on those two questions and 
the arbitrators were then to determine first liability for 
foundation delay, if any; liability for secondary 4 e l a y> as 
it 'was called, if any. If there was no liability foitmd, they 
would close the case because there would be no Ward of 
damages; on the other hand, if in either of those two par¬ 
ticulars Rust was found to be liable to Lehigh, the testi¬ 
mony was to be taken as to the length of delay and the dam¬ 
age occasioned bv reason of their delav—not dollar and 
cent propositions, but days and hours. There was mixed 
up in that a question of storage in some place in Pennsyl¬ 
vania and who was responsible for that, if any one, and 
what was the extent of the damage. 

Thereupon, the Court asked, 44 How did you arrive at the 
damage of $27,000?” The witness answered, “I never ar¬ 
rived at it, and my position—we are sitting here without a 
jury, and I suppose I can say this—it was my position that 
they could not possibly arrive at it because there was 
91 not a scintilla of evidence to show it.” In response 
to questions by counsel for the defendant the wit¬ 
ness testified as follows: 

There was no evidence put in with respect to tpe actual 
money losses claimed to have been sustained by Lehigh 
because of delav. He knew how thev arrived at the figure 
of the award. It was taken from the brief of Lehigjh. There 
was a statement made in the meeting of the arbitrators— 
but, prior to that, they had taken a vote and were unan- 
imouslv of the opinion that there was no liabilitv on the 
part of Rust Engineering Company for the secondary de¬ 
lay, what was called the pocket delay; otherwise 44 chasing.” 

There was argument pro and con as to whether there was 

any liability on the part of Rust Engineering Company for 

foundation delav. The witness voted 44 no.” Eidlitz was 

•/ 

insistent that there was delav and that there was liabilitv. 

Witness took the position that there was not. This meet¬ 
ing started about 9 o’clock in the morning and proke up 
shortlv before 6 o’clock in the afternoon. That y r as after 

the briefs were in and considered bv the arbitrators. Wit- 

* 

ness told Eidlitz he had better argue it out with Qehmann, 
as witness had made his mind up about it. Eidlitz land Oeh¬ 
mann agreed that there was liability on the part of Rust 
for certain delay in the foundation. Eidlitz was ready to 
name a figure and had it on a piece of paper, pehmann 
contended that there was absolutely no testimopy as to 
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monetary Value—dollars and cents. Eidlitz suggested that 
lie take the briefs and read them and see how nearly the 
claim set forth by Lehigh would be to the figure that Eidlitz 
had already determined. Witness told Eidlitz that it was 
not a fair method of arriving at an award and that witness 
could not proceed in a manner of that kind, and Eidlitz 
made the suggestion that two weeks after the arbitrators 
had arrived at their award no one would know how 
92 they had determined it nor what they had done, and 
that nobody had a right to question them and that 
they could compromise that figure and strike off odd cents, 
figure interest from a certain period, so that it would be so 
confused that nobody would know how it was arrived at. 

Up to that time no evidence had been adduced in support 
of the figures in the Lehigh brief used bv Eidlitz as to dam- 
ages. Witness told Eidlitz and Oehmann that he was in 
accord with the statement of Eidlitz that as an arbitrator 
he would never be able to determine how they arrived at 
this conclusion on this figure and that in order that he might 
be able to at least intelligently talk about it after it was 
over, he asked Eidlitz to call off to him the figures that were 
involved so that he would have them, and the witness has 
a memorandum in pencil of them as Eidlitz called them off. 
The witness in response to questions by counsel for the de¬ 
fendant, then identified a paper as the one to which he had 
just referred and stated that when Eidlitz made the state¬ 
ment that no one would know how the finding was arrived 
at, witness said that is certainly true, and told Eidlitz that 
while witness was there, would he mind telling witness 
where he got the figures from. Oehmann held one brief 
and Eidlitz held the other, and thev called off the figures. 

7 


The first figure they gave witness was $10,670. The memo¬ 
randum was in the handwriting of the witness and was re¬ 
ceived in evidence and marked 4 ‘Defendant’s Exhibit 1 ?J and 
is, in substance, as follows: 


Balance due on contract. $10,670.03 

Storage at Allentown. 1,764.39 

Wage increase. 3,678.88 

Storage while idle B derrick from March 1 to 

April 26 . 1,836.00 

For superintendent and foreman on A derrick. . . 435.60 

A derrick from March 1 to May 17. 1,511.70 
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$19,896.60 

Interest 4 months on $190,000 on average.j 3,800.00 

423,696.60 

Eidlitz . .$26,670.00 

Oehmann . 23,696.60 

2,974. — Diff. 

1,487. —Split 

Make it $1,450. 1,450.00 

^25,146.60 

Giving interest from Dec. 10, 1929, to Oct. 10, 

1931. 22 months. (No amount shown.) 

Total award.$27,912.72 

Inclusive of all claims. 

Including all interest. 

93 Eidlitz figured that he wanted to submit $26,670, 
Oehmann’s figures. By that the witness ijieant the 
figures submitted by Eidlitz are the figures witness took 
down as called off to him. Witness wanted to know how they 
had reached that figure when they had determined it was 
$23,969.60. Eidlitz suggested that they subtract on4 from the 
other and that the difference be divided by two aiid then to 
strike off the odd figures and make it an even amount so 
that nobody could determine how they arrived at!that con¬ 
clusion. So witness subtracted $23,690 from $26,670, cut¬ 
ting off the pennies, which made $2,974; divided that by 
two, which made $1,487, and they cut that down; Eidlitz 
suggested they cut that down from $1,487 to $l,4p0, which 
would make it more confusing, and that made $25,146.60. 
Then they added some interest there from certaih matters, 
which he did not take down, and that made a tot^l of $27,- 
912.72, including all claims and interest. The figures taken 
down by the witness were taken by Eidlitz from;the brief 
of Lehigh filed by Mr. Thomas. Mr. Thomas did not ap¬ 
pear before the arbitrators or in the course of (the testi¬ 
mony. 

Thereupon, the witness was asked if any evidence or 
proof was offered at any time with respect to these figures 







78 


THE RUST ENGINEERING COMPANY VS. 


“here” as actual damage, to which question counsel for 
plaintiff objected. Counsel for defendant then said, “We 
are proving negative evidence now.” Whereupon, the 
Court overruled the objection of plaintiff and the witness 
answered, “Not a scintilla of evidence.” 

When briefs were received from counsel for the parties, 
another meeting of the arbitrators was called, for October 
21, 1931. Additional briefs, other than those originally de¬ 
termined upon, were filed. After Lehigh filed its brief and 
Rust answered, Lehigh came back with a third brief, 

94 and Rust filed a second reply brief, and there was a 
question as to whether the arbitrators would con¬ 
sider this last brief. The witness’ recollection was that 
Eidlitz did not want to consider it, but witness took the 
position that the arbitrators should have everything they 
could possibly have before them. The witness insisted upon 
receiving the Rust brief and giving Lehigh an opportunity 
to reply thereto, with the definite understanding that that 
would conclude the matter of filing briefs. That went on 
all through the summer. 

The last meeting of the arbitrators was held on October 
21, 1931, at which meeting no testimony was taken. The 
meeting commenced about 9 o’clock in the morning and 
lasted until 6 o’clock, or thereabouts, in the afternoon. 
There was a demand in the first brief filed bv the Rust 
Company for the opportunity to examine the books and 
records of the Lehigh Company and to examine their wit¬ 
nesses. That demand was repeated in a subsequent brief 
filed by the Rust Company. There were repeated demands 
by Mr. fealdridge, representing the Rust Company that he 
be permitted to cross-examine the witnesses, when they 
were produced, on the question of money damages. It was 
the recollection of the witness that subsequent thereto, there 
was something either written or said by Mr. Thomas (rep¬ 
resenting Lehigh) about that matter—he had forgotten 
what it was. 

The witness thereupon identified the two briefs filed by 
the Rust Company, in the first of which the following ap¬ 
peared : 

Wild Money Claims of Lehigh. 

95 “The first intimation of any specific amount of 
Lehigh’s claim was in a telephone conversation be¬ 
tween Lehigh (by Mullen) in New York and Rust (by S. 
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M. Rust) at Pittsburgh on March 7, 1929, in whicji Mullen 
stated that Lehigh’s erector, Hendricks, was figuring on 
storing material at Washington and that this would neces¬ 
sitate an extra cost of from $1,000 to $1,500. j 
4 ‘Subsequent to this Lehigh’s claim was variously stated 

bv them as follows: 

* 

April 5, 1929: 

Lehigh (by Mullen) writes Rust claiming following 
amounts: 

Storage to date (half of tonnage shipped).$ 860.00 

Estimated increase in wages. 3,200.00 

April 19, 1929: 

Lehigh (by Mullen) writes Rust that storage 

and handling charges will exceed. 1,000.00 

Also claiming interest on value of materials 
at approximately $750 per month. 

May 28, 1929: 

Lehigh (by Myers) writes Rust (in reply to 
Rust’s request (by Constantine) of May 23 
that statement be made of Lehigh’s claims), 
claiming as follows: 

Storage of 2600 tons, 4 months at 55c per ton 

per month.$5,720.00 

Wage increase. 3,900.00 

Straight time, erection superintend¬ 
ent and foreman for 5 weeks plus 
insurance, etc. April 26 to May 31 

(May 31st estimated). 1,380.00 

96 One derrick and one engine 

idle on job 5 weeks. 500.00 

One derrick and incidental equip¬ 
ment idle in railroad yard S 

weeks, March 1 to April 26. 800.00 

Interest, on $190,000.00 for 4 months 3,800.00 

- 16,100.00 

July 13, 1929: 

Lehigh (by Mullen) writes Rust re¬ 
stating its claim of. 16,100.00 

Also requesting arbitration and 
advising of Lehigh’s appointment 
of Charles L. Eidlitz as arbitra- 
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tor, requesting further that Rust 
also appoint arbitrator in order 
to proceed with arbitration of 
claim stated. 

August 13,1929: 

Lehigh (by Mullen) writes Rust 
again insisting upon immediate 
arbitration of claim previously 
stated, totaling . 16,100.00 

September 17, 1929: 

Lehigh (by Myers) states claim as 
follows: 

Storage 2600 tons 4 months at 55c 

per month.$5,720.00 

Storage 1300 tons M> month at 55c 
per month or fraction thereof. . . . 715.00 

Wage increase. 3,900.00 

Straight time erection supt. & fore¬ 
man plus insurance, etc., 3 weeks 

from April 26th to May 17th 816.00 

97 One derrick and incidental 
equipment idle on job 5 
weeks due to fact that pockets in 
masonry were not prepared in ad¬ 


vance . 800.00 

Two derricks and incidental equip¬ 
ment idle on job 5 weeks due to 
fact that pockets in masonry were 

not prepared in advance. 1,000.00 

Straight time erection supt. & fore¬ 
man plus insurance, etc., 5 weeks 


due to fact that pockets in ma¬ 
sonry were not prepared in ad¬ 
vance . 1,380.00 

Interest on $190,000.00 for 4 months 3,800.00 

- 18,131.00 

Incidentally, Lehigh also states that amounts claimed 
“do not include any bills which were occasioned by the 
strike. 7 ’ The strike referred to was Lehigh’s summer 
strike of iron workers, extending from June 19 to August 
26, 1929, as explained in Rust’s letter (by Duncan) to Le¬ 
high of September 19,1929. 
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October 21, 1929: 

Lehigh (by Myers) writes Rust (in answer to 
Rust’s letter (by Duncan) of October 14, 

1929, requesting detailed information as to 
items of claim) reducing the total of steel 
alleged to have been stored from 2600 tons to 
2279.2 tons. 

98 December 5, 1930: 

Lehigh (by Kift) writes Rust (in answer 
to Rust’s letter of October 14,1930) enclosing! 
a summary of Lehigh’s claim, expressing re-i 
gret for delay in preparing same, and adding 
“With this information in hand I would ap¬ 
preciate your advising your Arbitrator, as 
we have done, that we are now ready to pro¬ 
ceed with the arbitration and will appreciate 
anything which you can do to expedite this! 
hearing.” The summary of claim enclosed; 
showed a total of.$31,318.42 

March 30, 1931: 

At the arbitration hearing Lehigh presented 
statement showing total claims of. 36,748.68 

Lehigh’s specific money claims were not in any 
way investigated or subject to examination at 
the arbitration hearing, the arbitrators decid¬ 
ing to defer minute examination of data per¬ 
taining to same and going into further de-| 
tails, until after Lehigh had filed a formal 
statement and brief and Rust had also filed a 
brief outlining its position. 

May 19,1931: 

Lehigh files brief, incorporating therein items 

of claim showing a total of.|45,970.44 

(Incidentals the items referred to actuallv 
total $44,160.22.) 

99 It would seem to be superfluous to comnjent upon 
the picture presented above. From an amount 

around a thousand dollars they quickly jumped their claim 

up to $16,100, where they kept it stationary, repeatedly as¬ 
serting it, from May 28t*h to September 17, 1929, having in 

6—6371a 
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the meantime appointed their arbitrator and demanding 
that we do likewise, although their job was not half finished, 
and although there was no way of telling the amount of any 
claims Rust might have against Lehigh due to Lehigh’s 
delay, in the event of having to pay liquidated damages to 
the Government. Between September 17, 1929, and Decem¬ 
ber 5, 1930, Lehigh had jumped the amount of their claim 
from $18,131.00 to $31,318.42, the latter amount being the 
total of a carefully prepared 44 Summary’’ in response to 
inquiry of several weeks before. But that is not all, Lehigh 
appears at the arbitration hearing and solemnly presents 
still another set of figures totaling the princely sum of $36,- 
748.68. And yet again, disregarding all that had preceded, 
including the formal presentation at the arbitration itself, 
they actually put into their statement (made a part of their 
brief) figures totaling $44,106. Even here, as if not satisfied 
to state so modest a sum, they make an error in addition 
which expands the total further to a neat $45,970.44. 

Assuredly their calculations know no bounds, their cu¬ 
pidity no restraint: 

It would seem that the nearer Lehigh comes to realize 
the absurdity of their claims, the more desperate they have 
become in their wild demands. 

In view of all the facts thus far established in this con¬ 
troversy and previously pointed out herein, together with 
the legal effect of the agreement of the parties, Rust has 
not attempted to consider in detail the items purport- 
100 ing to make up Lehigh’s claim, although in a few 
instances glaring discrepancies and false statements 
therein have been exposed. 

The only adequate method of investigating such details 
is the production of appropriate records and witnesses for 
thorough examination into such matters. Without modify¬ 
ing in the least particular its complete denial of responsi¬ 
bility to Lehigh for any portion whatsoever of Lehigh’s 
claim, Rust hereby formally demands its right to such op¬ 
portunity for examination.” 

In the second brief, the following appears. 

44 Following the discussion set forth in Rust’s original 
brief under the subject ‘Wild Money Claims of Lehigh’, 
Rust made the following statement (p. 80).” 
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Immediately following this quotation in the secjond brief 
is a repetition of the last two paragraphs in the part quoted 
herein from the first brief. 

These briefs were filed after March 31, 1931 and before 
October 31 the same year. There was a request by both 
parties for additional time to file their respective briefs and 
the arbitrators granted the requests. The second brief of 
the Rust Company was filed September 23, 1931. The arbi¬ 
trators suggested after the hearing on March 31st that the 
parties get together and assemble their exhibits in chrono¬ 
logical order. That when they did that, they could testify 
later about it. 

Thereupon, counsel for the plaintiff offered ii^ evidence 
the award of Eidlitz and Oehmann, which was received and 
marked “Plaintiff’s Ex. No. 1”, and is as follows: 

“In the Matter of the Arbitration Between Lehigh Struc¬ 
tural Steel Company, Incorporated and the Rust Engi¬ 
neering Company Involving the Addition to the 

101 Government Printing Office in the City of [Washing¬ 
ton, District of Columbia 

We, the arbitrators, in the above-entitled matter hereby 
find that the Rust Engineering Company is indebted to the 
Lehigh Structural Steel Company, Incorporated, in the 
amount of Twenty-seven Thousand Nine Hundred Dollars 
and Seventy-Two Cents ($27,912.72), in full settlement of 
all claims of the Lehigh Structural Steel Company, Incor¬ 
porated, against the Rust Engineering Company, inclusive 
of interest to date hereof. 

102 


Arbitrators. 

District of Columbia, ss : 

I, Leona E. Bain, a notary public in and for th^ District 
of Columbia aforesaid, do hereby certify that Charles L. 
Eidlitz, John W. Oehmann and Ringgold Hart, who are 
personally well known to me as the arbitrators i|i the dis¬ 
pute in the above entitled matter and the perfeons who 
signed the above finding, dated October 21, 1931, person¬ 
ally appeared before me in the said District and acknowl¬ 
edged said finding to be their act and deed. 


CHAS. L. EIDLITZ. 
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Given under my hand and seal this 21st day of October, 
1931. 


[notarial seal.] 


LEONA E. BAIN, 
Notary Public, D. C. 


My signature removed Oct. 23, 1931 in order that satis¬ 
factory proof must be presented before monetary damages 
can be determined. 

JOHN W. OEHMANN.” 


(Referring to notation on the case jacket)— 

“The Court. It savs here that there was a mistrial in 
this case. What was the idea of that? 

Mr. Wheatley. Mr. Sherier amended his plea. 

The Court. And raised his equitable defense? 

Mr. Wheatley. Yes. 

The Court. I see. 

Mr. Sherier. That is the time when the Court indicated 

i 

that we ought to label that plea an equitable plea. 

The Court. I see. 

Mr. Wheatley. It was after that. At the time of the trial 
yoh had leave to file subsequently two amended 
103 pleas, and the jury was discharged and I demurred 
to those pleas. 

Mr. Sherier. Yes. 

Mr. Wheatley. And then you amended the plea and 
labeled it an equitable plea.” 

Thereupon, the witness identified letter bearing date Sep¬ 
tember 26,1931, written by him to Charles L. Eidlitz, which 
letter was received in evidence, and is as follows: 

“Replying to your letter of September 23rd, permit me 
to say that the undersigned and Col. Oehmann were as much 
surprised as were you in the receipt of the last brief of Mr. 
Baldridge. Nevertheless, we feel that the arbitrators 
should be willing to receive and consider this brief upon 
the theory that the arbitrators want all the light possible 
upon the matter in which they are sitting in judgment. At 
the same time, we realize that there must be an end to all 
things, and especially brief writing. We suggest that in 
view of all the circumstances, Lehigh should now be per¬ 
mitted to file a reply brief, should it so elect, to the last 
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brief of Mr. Baldridge, both parties to be told that brief 
writing will then pass out of the picture. 

“Like yourself, neither the undersigned nor Col. Oeh- 
mann has read the last Baldridge brief, and we have de¬ 
cided not to do so until we hear further from you, irrespec¬ 
tive of the views voiced above. 

“In this connection, I invite your attention to the demand 
of Rust (page 80, Baldridge’s first brief) thai; it be per¬ 
mitted to examine Lehigh concerning any items of damage 
found by the arbitrators against Rust. In the signed paper 
of the arbitrators, authorizing the filing of br|efs, we re¬ 
cited that when such briefs were filed, together with the 
exhibits, the arbitrators believed they would be in a posi¬ 
tion to render a complete and final decision. As I recall, 
the arbitrators concluded to first determine the liability of 
the respective parties, and thereafter, should we not have 
sufficient information before us to reach a monetary 
104 conclusion, proof of the items involved would be 
called for. 

“I again say, however, that this is a question] which can¬ 
not be determined until we reach a conclusioji upon the 
main issues. 

“The arbitrators are in no way responsible fok any delay 
caused by this procedure. 

“I suggest, and my suggestion is concurred in by Col. 
Oelmiann, that we advise Rust and Lehigh that the last 
brief of Rust will be received and considered and that Le¬ 
high will be accorded the privilege of a final br^ef in reply 
to the last brief of Rust. 

“Please advise me.” 

The foregoing letter was produced by Eidlitz. 

Thereupon, the witness identified a letter written by him 
under date of October 17, 1931 to Eidlitz, which letter was 
offered and received in evidence, and is as follows: 

“Answering your telegram, permit me to say that no 
witnesses will be necessary for our meeting on pednesday 
next. It is my thought that the arbitrators should reach a 
conclusion as to the liabilities of the respective parties. If, 
in so doing, we can reach a conclusion as to th^ monetary 
award, it will not be necessary to take further testimony. 
If we are unable to reach a conclusion in dollars and cents, 
it will necessarily follow that the parties involved should 
be called upon to present concrete evidence cqvering the 
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period over which the arbitrators feel that one party was 
responsible. To be more explicit, you will recall that the 
arbitrators concluded there were reallv two issues involved, 
one the preliminary foundation delay, and second the al¬ 
leged delay in the progress of the work. If we answer these 
ouestions in the negative, there will be no further necessitv 
for te&timonv. If we answer in the affirmative, it 
105 then becomes a question whether we have sufficient 
before us to reach a conclusion in dollars and cents. 

Colonel Ocihmarm and the undersigned feel that it is es¬ 
sential that we meet and conclude the main points of the 
issue and then determine upon a course of procedure con¬ 
cerning further tcstimonv, if such becomes necessary.’’ 


“The plaintiff produced on the defendant’s notice a letter 
dated October 24, 1930 signed by the Lehigh Structural 
Steel Company by K. L. Kift, Treasurer, to Mr. Eidlitz. 
Kift was dead at the time of the trial. The letter was pro¬ 
duced by the plaintiff at the request of the defendant but 
was objected to by the plaintiff on the ground that it had 
no relcvancv to this controversy, that Kift had not been a 
witness in this trial, that the letter was written manv 
months befdre the arbitrators had been appointed and in 
no respect could throw any light on Eidlitz’s attitude. The 
following then occurred: 


“Mr. Sherier. I will read only the portion of this let¬ 
ter— 

“Mr. Wheatley. (Interposing) What is the date of that? 

“A. October 24, 1930. 

“Mr. Wheatley. 1930? 

“Mr. Sherier. Yes, sir. 

“Mr. Wheatlev. That is long before the arbitration. I 
believe the date of submitting the testimonv was March, 
1931, 

“Mr. Sherier. That is true. 

“Mr. Wheatley. What bearing could that possibly have? 

“Mr. Sherier. It simply has this bearing- 

“The Court. (Interposing) It might have some bearing. 
I will admit it. * * * 

“Mr. Sherier. I will read from the letter of October 24, 
1930, of the Lehigh Structural Steel Company to 
106 Charles L. Eidlitz, as follows: 

‘Mr. Mullen has doubtless related to you we have 
again received a request direct from the Rust Engineering 
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Company for specific information concerning |our claims, 
but following your advice I have not even answered their 
letter/ ” 

Thereupon, the following occurred, which is inserted in 
this bill verbatim at the direction of counsel fo\' the plain¬ 
tiff: 

‘ 4 1 now offer, if your Honor please, a letter dated August 
26, 1931, written by Mr. R. B. Thomas, counsel for the Le¬ 
high Structural Steel Company to Mr. R. L. Kif{, the treas¬ 
urer of the Lehigh Structural Steel Company. 

44 Mr. Wheatley. What is the date of that? 

4 4 Mr. Sherier. August 26th. 

4 4 Mr. Wheatley. I object to it. 

44 The Court. That will be Defendant’s Exhibit No. 5. 

4 4 Mr. Sherier. The particular portions- 

44 Mr. Wheatley. (Interposing) Wait a minute. Let the 
Court rule on this question. How can a letteif that was 
written between an attorney and his client be admissible 
to throw light on anything? j 

4 4 The Court. I do not know what is in it. 

44 Mr. Sherier. (Handing letter to the Court.) It may. 

4 4 Mr. Wheatley. I say it is certainly one of thpse things 
that goes to the privilege between attorney and client. 

44 The Court. Do you make that objection? 

4 4 Mr. Wheatlev. Yes, sir. 

4 4 The Court. I cannot see yet, Mr. Sherier-^-you have 
got a part marked here: 

44 I would suggest that you communicate to Mr. Eidlitz 
the date after September 10th that would be convenient to 
you for a hearing, for without doubt Mr. Baldridge will 
demand an opportunity to cross-examine witnesses on the 
damages and the witnesses should be preseht. 

107 44 Mr. Sherier: I think that is the relevancy of it. 

Our contention is, as alleged in the plea, that we did 
demand the right to examine the Lehigh witnesses as to the 
damages, that we were denied that right. We sho^’ that the 
Lehigh Company knew, before this award was signed, be¬ 
fore the final hearing of the arbitrators was held, {hat Rust 
was demanding that right. 

44 The Court: No. This is a prophecy here. Tliat is not 
an assertion. It says 4 without doubt Mr. Baldridge will 
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demand an opportunity to cross examine witnesses on the 
damages, and the witnesses should be present.’ 

“Mr. Sherier: I hope your Honor will hear me before you 

rule on it. We have already offered the briefs in evidence 

•/ 

which show that the Rust Company did demand in their 
first brief, the second brief and the third brief, before this 
letter was written the first brief was filed, did demand the 
right to cross examine witnesses and did demand the pro¬ 
duction of vouchers, receipts and books of record. Now, 
we offer that to show that Lehigh knew that we were making 
that demand. 

“Mr. \Vheatlev: Where do vou get the statement that you 
had demanded in these briefs the right to cross examine 
witnesses ? 

“Mr. Sherier: The right to examine witnesses. 

“Mr. Wlieatlev: There is nothing* in the brief about that. 

“Mr. Sherier: Oh, yes, there is. 

“Mr. Wheatley (Reading*:) “The only adequate method 
of investigating* such details is the production of appro¬ 
priate records and witnesses for thorough examination of 
such matters. ’ ’ 

“There is no demand for cross examination. 

“Mr. Sherier: The examination of witnesses certainly 
does involve cross examination. 

“The Court: Thev had a copv of vour brief. That is 
much better notice than this sort of letter that Mr. 
108 Thomas is writing to Mr. Kift. I will denv this and 
give you an exception. 

“Mr. Sherier: Just a moment. You will note that he 
advised Mr. Kift to have his witnesses present at the final 
hearing of the arbitrators so that thev mav be examined bv 
Rust, and I think that is entirely relevant. 

“The Court: No, I do not think so. 

“Mr. Sherier: You will allow me an exception.* 

“The Court: I will give you an exception, yes. 

“Mr. Sherier: I think I had better have this marked for 
identification and excluded. 

“The Court: Yes, Exhibit 5. I have read into the record 
the pertinent parts. 

(The letter referred to was thereupon marked for identi¬ 
fication “Defendant’s Exhibit No. 5.”) 
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The pertinent portions of the letter excluded are: 

‘‘I am of the opinion that the arbitrators should insist, 
before proceeding to make an award, that the parties agree 
to permit judgment to be entered upon that awa|rd. In this 
connection I am enclosing herewith a copy of a letter I have 
written to Mr. Eidlitz on the subject, and also a copy of a 
letter from Mr. Hart to him which outlined the present 
status of the matter. I would suggest that you communicate 
to Mr. Eidlitz the date after Septembeij 10th, that 
109 would be convenient to you for a hearing, for without 
doubt Mr. Baldridge will demand an opportunity to 
cross-examine witnesses on the damages and thje witnesses 
should be present. 

“I would be obliged if vou would inform me definitely 

O r v 

of mv status in the matter. 1 understand that mv only dutv 
was to prepare the briefs. However, if there are to be any 
further moves to be taken or examinations of witnesses and 
vou desire mv assistance, I must have sufficient advance 
notice for adequate preparation.” 

Thereupon, the witness identified letter of Clyde D. Gar¬ 
rett, under date of April 23, 1931, 1o witness. This letter 
was received in evidence as Exhibit Xo. 6, and is as follows: 

“I have today received the consent of the Bust Engineer¬ 
ing Company to an extension of the time for filing the 
Lehigh Structural Steel Company brief until May 20th, pro¬ 
vided the same is agreeable to the arbitrators, and upon the 
further understanding that the Rust Engineering Company 
will be given thirty davs thereafter to file their brief. I take 
it as a matter of course that whatever is agreeablej to the two 
litigants in this regard is entirely agreeable to the arbi¬ 
trators. 

“As I explained to you on the telephone, the reason for 
the extension being asked is that Mr. Duncan has had sick¬ 
ness in his family and has been unable to be in Washing¬ 
ton for sufficient time for us to agree upon the selection of 
certain correspondence that both sides wish to place in evi¬ 
dence, and which is in accordance with the agreement 
entered into at the hearing. 

“I would appreciate word from the arbitrators approving 
the above. ’ ’ 

The witness thought it was a long time after the date of 
Garret’s letter that the correspondence in question was 
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gotten together. The correspondence was filed long after 
the final hearing of the arbitrators. 


“Q. What opportunity did the Rust Engineering Com¬ 
pany have to examine any witness of the Lehigh 
110 Company with respect to any of the correspondence 
that was thus placed before the arbitrators? A. 

None. 

“Q. What consideration did the arbitrators give to that 
correspondence that was placed with you after you had 
concluded vour hearing? A. Do you mean the individual 


arbitrators or as a whole ? 

“Q. As far as you can, as a whole? A. 1 refused to give 
anv consideration to that, but Mr. Eidlitz discussed the 
question of one particular letter there in great detail with 
Mr. Oehmann, and my recollection is that it was something 
about whether the contractor had received notice concern¬ 
ing some fabrication work, as I recall, whether or not notice 
had been given about it being approved. I cannot recall 
the details. 

‘‘Q. Did that letter relate to the amount of damage that 
the Lehigh had sustained with respect to this delay? A. 
No. It only involved a question as to whether or not some 
one had received notice of something. 


“Bv the Court: 

•/ 

“Q. Whose letter was it you are talking about ? A. Your 
Honor, I would have to see the letter in order to determine. 
It has been a good many years ago.” 


The letter referred to by the witness is one that had to 
do with making of certain steel tests. There was nothing in 

i v * 

the correspondence that came to the attention of the arbi¬ 
trators indicating the actual damage sustained by Lehigh. 

No further testimony was taken by the arbitrators after 
the receipt of this correspondence. The witness did not 
consider that correspondence because it was the under¬ 
standing of the arbitrators that briefs would be filed and 
the arbitrators had tentatively considered at that 
111 time that there would be no liabilitv of Rust to 
Lehigh for the secondary delay, which left the ar¬ 
bitrators considering the question of the foundation delay. 
Eidlitz contended that the correspondence and briefs were 
testimony; witness argued that they were merely assertions 
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of claims and not proofs; that the arbitrators should ex¬ 
amine the briefs with a view to determining whether or not 


there was any admission here by one as concerns the 
claim of the other, and if the arbitrators did tliev might 


be able to reach a conclusion, but if there was ja dispute 
about the matter then we would reach the conclusion of 
the liability upon the examination of all this correspondence 


and all these briefs, and the arguments they had presented 


and all documentary evidence, and unless we reached a con¬ 


clusion as to liability, there would be no further evidence. 
If there was an admission in any of those matters that 
would conclude that feature of it, but if there was nothing 
there to show as to monetarv amount involved for anything 
we felt either party was liable, the testimony should be 
taken on that subject; and upon that theory the arbitrators 
examined a lot of this correspondence and read the briefs. 
There was no admission by the Bust Company of liability to 
Lehigh for foundation delays. There was an adijiission of 


a certain amount due as a balance on the contract,! but noth¬ 


ing that Lehigh claimed by way 


of damages fori delav or 

c? i v 


anything else. Rust insisted always on Lehigh presenting 
its claim through witnesses and that Rust be permitted to 
cross-examine those witnesses. Rust did not, through its 
witnesses, briefs or correspondence, admit any liability to 
Lehigh for foundation delavs. 

On the first day of the hearing before the Arbitrators 

there was considerable confusion—there were quite a large 

number of people there, and one witness would take the 

stand and testifv not as to monetarv value but as concerns 

•/ •/ 

the physical facts, and the other side would interrupt 


112 the witnesses, and that took place as concerns both 
parties. We called for order many times apd finally 
Mr. Eidlitz suggested that we adjourn to the next room and 
talk the matter over. The arbitrators went intoj the next 
room and Mr. Eidlitz stated that it was perfectly {.dear that 


the arbitrators would never get any place in the matter— 
we would never learn anything about the question of dam¬ 
ages, and he suggested that the arbitrators go on and make 
an award to Lehigh and no one would know how the arbitra¬ 
tors arrived at their conclusion or what amount. 

Witness said, “Mr. Eidlitz you surely are not presenting 
that matter to us seriously,” and Eidlitz said, “Yes”, that 
he had acted as arbitrator in hundreds of cases aid he had 
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never lost one, and witness said, “Where” and lie said, 
“In New York”. Witness then said Eidlitz might do busi¬ 
ness that way in New York but he would never do it in 
Washington, and so far as the witness was concerned the 
arbitration would proceed in a proper way, and Mr. 
Oehmann |old Eidlitz something to the same effect, and 
the arbitrators then decided what the method of procedure 

would be—and it was either late that dav or the next dav 

%/ — 

that they determined that the parties should submit briefs 
as to their claims and any correspondence they had, and the 
arbitrators would then decide whether there was liability 
on one party or the other and endeavor, in the event of any 
admissions here and there as I have described, to come to a 
final conclusion. If not, the arbitrators would have evi¬ 
dence as concerned dollars and cents damages. 

At the time Eidlitz suggested that an award be made 
in favor of Lehigh, no evidence as to the amount of dam¬ 
age sustained had been received; nor had the arbitrators at 
that time determined the question of responsibility, except 
as to the claim for “chasing” delay, with respect to which 
Mr. Eidlitz said he would throw that claim out of the 
113 window. There was a tentative understanding that 
there would be no liability on that phase of the case. 
It was the opinion of the witness that at the time of the 
hearing before the arbitrators, the Government Printing 
Office had been completed, but as to this he could not say 
definitely. 

The arbitrators at no time inspected the building. The 
witness’ recollection was that the building had been com¬ 
pleted and that the dispute did not occur until sometime 
thereafter. 

Witness has no peculiar knowledge or skill in construc¬ 
tion work, and relied upon two engineers, members of the 
Board, as concerned that subject, and the testimony of wit¬ 
nesses. He had no knowledge which would enable him to 
determine the cost of doing any particular thing. Mr. 
Eidlitz was an engineer and Mr. Oehmann Inspector of 
Buildings for the District of Columbia. 

He did not substitute the judgment of the other arbitra¬ 
tors as against testimony of witnesses about what should 
or should not be done. The contract between the parties 
did not specify the personnel of the arbitrators. The engi¬ 
neers on the Board explained to the witness what was meant 
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by “chasing”, “pockets” and “fabrication of ste^l”. The 

question of delay and its effect was discussed, and was set 

forth in the briefs and testimony. There was somq question 

about strikes and about derricks. There was discussion 

about the extent of the delay and about men being idle 

on account of the delav. That was what the arbitrators 

* 

wanted to determine. If they determined that Rust Com- 
pany did delay, then the next question was who was respon¬ 
sible for the delay, because there was a provision in the 
contract concerning that subject ; and then the next ques¬ 
tion was, if Rust delayed was Lehigh ready at the time Rust 
had the foundations ready. It was the contention, that the 
arbitrators must determine the question of liability first, 
before going into dollars and cents, and there was no 
114 evidence as to dollars and cents. 

There was a claim asserted bv Lehigh fojr storage 
of steel. No voucher, receipt, or any evidence of the actual 
amount paid by Lehigh for storage was presented to the 
arbitrators. 

Another claim asserted by Lehigh was for a watchman, 
and Rust contended there was not any watchman there, 
and that it could prove there was no watchman, if it ever 
got an opportunity to do so. 

Another claim presented by Lehigh was for handling 
extra steel, claimed to have been made necessary because 
of the delay of Rust. There was no voucher, receipt or evi¬ 
dence of any amount paid by Lehigh for such extra han¬ 
dling. 

There was also an item for increase of wages of work¬ 
men, claimed by Lehigh to have been made necCssarv bv 
delays of Rust, but no receipt, voucher or evidence was 
offered as to any amount paid by Lehigh with r< 
that item. 

Those were the items that the witness claimed ijestimonv 
should be taken about. 


lespect to 


The Court then asked, “Do you mean in<} 
wages or wages that accumulated because the r 
idle?” 

“Mr. Sherier: There was a strike mentioned of 
tural steel men, which resulted, as we understand, 
crease of wages from $1.50 to $1.65 an hour. Leh 
tended that if Rust had not delaved them thev w 

V * 

completed that before the strike arose, and consequently 


rease of 
ien were 


he struc- 
in an in- 
igh con- 
ould have 
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they have suffered fifteen cents an hour loss by reason of 
the delay. 

“The Court: That is highly speculative. 

“The Witness: That is my recollection also. I cannot 
remember everv item.” 

The Rust Company disputed these claims of Lehigh, but 
Rust was not afforded an opportunity by the arbitrators 
to offer any proof in disputation of these claims of 
Lehigh. 

115 On the last day the arbitrators met, the principal 
argument was between Eidlitz and witness, the latter 
contending that the briefs were mere assertions of claims 
and not proofs of claims and Eidlitz contending* that it was 
evidence of the amounts involved, but Rust was never given 
an opportunity to present the matter. 

There was a claim by Lehigh for storage on material 
held in tlieir yard at Allentown, Pennsylvania, which was 
disputed by Rust. Rust disputed that Lehigh had the ma¬ 
terials even fabricated at the time Lehigh was claiming 
storage on the materials. 

“Q. Can you tell us now, after looking at this, what 
the facts were as to the storage item at Allentown? A. 
Well. I would simply guess at it. Here are A derricks 
mentioned, B derricks mentioned, and wages mentioned. 
In other words, it is the same items that appear in the 
figures that were called off to me by Eidlitz.” 

(After looking at this memorandum made by witness at 
home): There was a claim asserted by Lehigh for delays 
for work on the building, which claim was denied by Rust, 
the latter insisting that it required strict proof from Lehigh 
and that it be permitted to examine any witness that ap¬ 
peared in connection with that matter. Rust insisted upon 
its right to offer evidence to show that Lehigh was not 
ready to proceed itself at the time it was claiming that it 
was delayed by Rust. But Rust was not afforded an oppor¬ 
tunity to offer any evidence on that point. 

With respect to the claim of Lehigh for idle derricks, 
there was some dispute as to what could be done with one 
derrick and what additional work could be done with two 
derricks, and Rust disputed the claim made by Lehigh in 
connection with the storage of the derricks during certain 
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alleged delays, and demanded that the matter be (proven by 
competent, testimony and that Rust be permitted l{o examine 
the witnesses in connection therewith. But this de¬ 
ll fi maud or request was not complied with. No proof 
was offered by Lehigh as to the actual damage sus¬ 
tained by it, because of the delay in the use of thje derricks 
or the storage of these particular derricks. 

The witness had no knowledge of the loss in djollars and 
cents to Lehigh occasioned by the delay in the fise of the 
derricks. 

The proceedings before the arbitrators were stjenograph- 
ically reported, and it was agreed by counsel herein that 
any part of the stenographic report of the proceedings 
before the arbitrators might be used without (jailing the 
stenographer who made the report to prove |his notes. 
Said stenographic transcript, in substance, i^ attached 
hereto, marked 46 Defendant’s Exhibit 7”, and prayed to be 
read and considered as if said report were set out in 
extenso herein. 

It was, on the first day of the hearing before the arbitra¬ 
tors, during a recess taken at about 11:45 a. m. that Mr. 
Eidlitz suggested that a finding be made for Lehigh. After 
the recess, the arbitrators, through Eidlitz, said: 

“After the recess taken in the hearing, the arbitrators 
explained to both sides of the controversy that they now 
wish the Rust Engineering Company to produce witnesses 
to testify in contradiction of the statements and claims 
made by the Lehigh Company that they were delayed in the 
matter of foundations and chases and that the testimony 
is to be confined for the present to such evidence. After 
this evidence has been taken, the attorneys shaL place be¬ 
fore the arbitrators their contentions as to the responsibil¬ 
ity of Lehigh for obligations of the Rust Company to the 
Government, or their contention that Lehigh was not so 
obligated, and that after this has been cleared and pre¬ 
sented to the arbitrators, then the question of amounts in¬ 
volved, if such question arises, shall be determined. ” 

117 Thereupon, counsel read from pages 237 and 238 
of the Arbitrators Record (See Exhibit “A” hereto 
attached). 

This was the last session of the arbitrators, hbld March 
31, 1931, at which any testimony was taken. 
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Thereupon, letter dated October 26, 1931, from Hart to 
Eidlitz, was offered and received in evidence, marked “Deft. 
Ex. 9”, as follows: 


“In compliance with your request by long distance tele¬ 
phone, I enclose herewith carbon copy of paper writing, 
the original of which was signed by you and John W. Oeh- 
mann, and acknowledged before a notary public, on the 21st 
day of October, 1931. 

“On October 23, 1931, Colonel Oehmann called at my 
office and ran a series of ink lines through his signature 
appearing on the paper herein referred to as the original. 
He also made a note thereon as follows: ‘My signature re¬ 
moved October 23, 1931, in order that satisfactory proof 
must be presented before monetary damage can be deter¬ 
mined. John W. Oehmann \ 


“I find myself in a pecular position. You request that 
the original of this paper be forwarded to you, and John 
W. Oehmann requests that I retain the same. Both of your 
signatures appearing thereon, I feel that the question of 
the disposition of this paper is one between you two gentle¬ 
men, and that the two of vou should settle the matter. 
__ , • 

Colonel Oehmann contends that the paper was merely by 
wav of memorandum and was to be redrawn. He takes the 
position that he realizes he was in error, and that he is 
well within his rights to retract his act at any time 
118 before the delivery of his finding to the parties in 
interest. He furthermore feels that it is not only his 
right so to do, but his duty. 

“I addressed a communication to you this morning con¬ 
cerning my views of the present status of the dispute in 
which we are sitting as arbitrators. I am of the opinion 
that the arbitrators should set a date for the taking of testi¬ 
mony upon the question of damages and notify the respec¬ 
tive parties to proceed on that date with the presentation 
of their testimony. I hold myself in readiness for this pur¬ 
pose any date the other two arbitrators may agree upon.” 


Thereupon, letter of Eidlitz to Hart, dated October 26, 
1931, marked “Deft. Ex. 9-A”, was received in evidence, 
as follows: 

“I have Colonel Oehmann’s letter of the 23rd, a copy of 
which he states has been sent to you and I enclose a copy 
of my reply. 
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“Will you please immediately deliver to me ja certified 
copy of the award signed by Colonel Oehmann dnd myself 
making the award $27912.72, to Lehigh Structural Steel 
Co., against Rust. Of course I have Colonel (j)ehmann’s 
statement that he has removed his signature fronj this legal 
document which was left in your possession for safe keep¬ 
ing, pending your decision to make it a unanimous award. 
Despite Colonel Oehmann 7 s statement I simply cannot be¬ 
lieve that you have allowed this tampering with these pa¬ 
pers. 

“I trust that you will see fit to comply with my request.” 

Thereupon, letter of Hart to Eidlitz, dated October 28, 
1931, marked “Deft. Ex. 10”, was received in evidence, as 
follows: 

“Your formal demand of October 27,1931, that|I forward 
to vou bv return mail the so-called original award to the 
Lehigh Structural Steel Company, Inc., in the matter 
119 of the dispute between the Rust Engineering Com¬ 
pany and the Lehigh Structural Steel Company, Inc., 

is hercbv refused. You are further notified that I will not 
* 

surrender such paper except upon the joint written in¬ 
struction of you and Colonel Oehmann, or an order of some 
competent authority having jurisdiction of the subject-mat¬ 
ter. 

“I take this stand for the reason that I have heretofore 
written you, that is to say, that Colonel Oehmann has as 
much interest in this paper as have you. He has (struck his 
signature therefrom, noted thereon the removal of jhis signa¬ 
ture so that satisfactory proof may be presented of mone¬ 
tary damages, signed such notation, and requested the un¬ 
dersigned to retain the original paper. 

“Also, I am of the firm opinion this paper is not an 
award, irrespective of your asserted confidence t<j> the con¬ 
trary. It would probably have been an award if jdelivered 
to the two parties in interest, but I have never kijLown that 
a judge, before the delivery of a decision, was j estopped 
from correcting what he realized to be manifest ei|*ror. The 
three arbitrators were judges in this matter. Furthermore, 
I am still of the opinion that the manner in which you ar¬ 
rived at your conclusion would never stand the test of any 
court. To say the least, it was extremely interesting to note 

7—6371a ! 
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the way you arrived at your conclusion, item by item, dol¬ 
lar by dollar (odd cents in some cases being struck for con¬ 
venience), and finally a compromise between two of the arbi¬ 
trators by the splitting of the difference between them, and 
then chopping a little off of that amount. I agree with you 
that two weeks after the arbitration no one could possibly 
tell how vou arrived at vour conclusion, not even the two 

arbitrators. It was for this verv reason I made careful 

* 

notes of vour items and figures, and the method bv 
120 whicji vou arrived at vour conclusion. I would much 
prefer to be able to explain my decision in the most 
minute detail than so confuse it as to be unable to under¬ 
stand it two weeks hence. This is exactly what you did, 
and without a word of testimony upon dollars and cents. 
However, you were true to form, because at the close of 
the first day’s testimony you wanted to do the same thing, 
and predicted then that the arbitrators would be forced to 
arrive at an arbitrary amount in making an award to Le- 
high. I disagreed with you then, and disagree with you 
now. 

* * When vou sav it would take weeks or more to take testi- 

» V 

monv upon the question of monetary damage, it is possible 
vou are right. I do not believe it would take any such time, 

v O v 7 

but if it did, I consider it part of my duty as an arbitrator 
to devote my time thereto. It is unfortunate, of course, that 
you consider you do not have time sufficient to devote to 
that particular feature of this case. 

“Still reserving my right to vote upon the main question 
in issue, that is, liability for foundation delay, I again notify 
you that I am ready, as one arbitrator, to fix a date to pro¬ 
ceed with the taking of testimony upon the question of 
monetarv damage. 

“I shall appreciate word from you as to whether or not 
you are willing to proceed. 

“In closing permit me to say I am much interested in 
the last paragraph of your letter in which you claim to be 
legally entitled to the possession of the document demanded 
by you therein upon the ground that you are the arbi¬ 
trator appointed by the Lehigh Structural Steel Company, 
Inc. Do you mean to suggest that in this arbitration you 
represented that Company and that it is on its behalf and 
in its interests that you demand the paper in question? I 
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have always believed, and still do, that regardless by 
121 whom arbitrators are selected they do not, and can¬ 
not, represent the interests of any particular party 
to the controversy but must decide the matter| upon its 
merits. If you consider that you have been, and! now are, 
acting on behalf of the Lehigh Company in this | matter, I 
would like to be so informed. Why not clear this matter 
up ?’ ’ 


Thereupon, letter of Eidlitz to Hart, dated October 28, 
1931, marked “Deft. Ex. 11”, was received in evidence, as 
follows: j 

“Replying to yours of the 27th. The signed award was 
left with you as the Rust Company arbitrator. It was as 
you well know originally intended to be signed up on five 
copies, but owing to your refusing to sign at the time 
Colonel Oehmann and I did so and vou stated that you 


might do so in the morning so the document wjas left in 
vour custody. As to being redrafted there was! no such 
idea until after the award was signed and the thought was 
expressed by me that if you signed this document it might 
be wise to later draw up another, adding to the award 
as rendered, a statement to the effect, ‘that we had heard 
all witnesses and given full weight to all the various briefs 
submitted by the attorneys. ’ 

“I cannot conceive of your claiming that the document 
signed was to be discarded or that the award of- ^27,912.72 
had not been definitely and conclusively made. ! Prior to 
your putting this award into your desk which you care¬ 
fully locked you stated, ‘no one will touch that paper.’ It 
was agreed that if you decided not to sign then the docu¬ 
ment which Colonel Oehmann and I had executed was to 
be filed, but should you sign it, then another shou d be pre¬ 
pared with the added wording which you and Colonel Oeh¬ 
mann would execute and forward to me for my Signature. 

“You as an attorney surely cannot justify turning this 
document over to Colonel Oehmann for correction of 
122 any kind, when I was not present and without my 
consent and that in order to revoke such a document 
it required a similar formality. I also call your attention 
to the fact that we were unanimous in arriving at the award 
and that you dictated it. including your own nafne in the 
acknowledgment, and I am certain that Colonel Oehmann 


100 


THE EXIST EXGTXEEEIXG COM PAX Y VS. 


was just as surprised as I was when you refused to sign. 

“However, I am fully satisfied that this whole question 
of Colonel Oehmann’s right to tamper with a document un¬ 
der oath and your permitting it will be thrashed out in the 
courts having jurisdiction. So far as I am concerned the 
award has been made and the case is closed and what you 
and Colonel Oehmann decide to do so far as continuing is of 
no further interest to me as I have furnished the Lehigh 
Company attorneys with affidavits as to what took place and 
my dutv as arbitrator is ended. ’ ’ 

Thereupon, letter from Hart to Eidlitz, dated October 
27, 1931, marked “Deft. Ex. 12”, was received in evidence, 
as follows: 

“I am in receipt of your registered letter of October 26, 
1931. I want to be prompt in assuring you that I take 
exceptions to your statement that I permitted a tampering 
with the paper writing signed by you and Colonel Oehmann. 
This paper was left in my possession with the understand¬ 
ing that it would be redrafted. Colonel Oehmann had as 
much interest in this paper as had you. When he honestly 
changed his mind it was not within my province to deny 
him the right to scratch his signature from said paper. 
This particular question is one for decision between you two 
gentlemen. I also want you to understand bevond a doubt 
that I could not be a party to the signing of any such paper, 
and that I never had anv intention of signing it. I 
123 will not be a party to guessing away the money of 
any of the parties in interest. That is exactly what 
you did in connection with your finding. It was because 
of this fact that I was so careful to take down the items and 
figures discussed by you and Colonel Oehmann, having in 
mind, particularly, your statement that two weeks hence 
no one would be able to determine how you reached the 
conclusion, not even the two arbitrators. 

“I repeat to you now that there is no foundation for 
your monetary award, not a word of testimony having been 
presented concerning dollars and cents. 

“I sincerely trust that you will reconsider the statement 
made to me by long distance telephone that you are through 
as an arbitrator. The duty of the arbitrators, the two of 
you being in accord upon the principal question of liability, 
is to now fix a time for the taking of testimony upon mone- 
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tary damage. I stand ready for this purpose at lany time. 
If you do not agree so to proceed, it is my opinion that the 
other two arbitrators should so do, advising vou of the time 
and place determined upon for that purpose.” j 

Thereupon, letter from Hart to Eidlitz, dated October 
29, marked “Deft, Ex. 13”, was received in evidence, as 
follows: 


“It would appear that our letters are passing in the 
mail. Your letter of October 28,1931, received 
was apparently written before the receipt 
mailed to you yesterday. I am convinced that jl clearly 
stated my position in that letter. 

“I am not in accord with your statement that the signed 
statement to which you refer was left with me ‘as! the Rust 
Company arbitrator.’ I am not the arbitrator of| the Rust 
Company. I am one of three arbitrators sitting i]a the dis¬ 
pute between the Lehigh Structural Steel ^ompany, 
124 Inc., and the Rust Engineering Company, a| corpora¬ 
tion. Merely because I was selected by the Rust 
Company, and you by the Lehigh Company, does not make 
me the representative of Rust nor you the representative of 
Lehigh. When we accepted our appointments and entered 
upon our duties we became judges in the dispute between 
two parties. We took an oath of office to do justice in the 
matter before us. We could hardly do justice if you con¬ 
sidered you were the representative of one of tli|e parties 
involved and I considered that I was the representative of 
the other party. I have never so considered myself. It so 
happens that I asked you in my letter of yesterdaV to clear 
up this situation so far as you were concerned, making such 
request because of the last paragraph of your letter of 
October 27th. 

“As concerns my signing your document, I never had any 
such intention. I repeatedly asserted to you there [had been 
no proof of monetary damage. However, when t^ro of the 
arbitrators reached a conclusion there was no reason for 
me to argue further. In an endeavor to be courteous, fol¬ 
lowing your repeated suggestion and request that I join 

with vou and Colonel Oehmann, I told vou I would consider 
•/ * * 

the matter over night. I did give the matter considerable 
thought that night, and the more I considered it the stronger 


this morning, 
of my letter 
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was my conclusion there was no basis whatever for your 
•/ * 

monetary award. 

* 

4 4 To use your language. I am aghast at your statement 
that 4 we were unanimous in arriving at the award.’ The 
only matter the arbitrators were unanimous upon was the 
alleged secondary delay, that is to say, the alleged delay 
following the commencement of iron construction. All three 
arbitrators agreed that Rust was in no way responsible to 
Lehigh for this alleged delay. You so voted and I well re- 
member vour expression that vou threw this claim out of 
the window. You must well remember I voted no 
125 liability of Rust to Lehigh for so-called foundation 
delay, and this after lengthy discussion. I had as- 
sertecl that I was open to conviction on this point but noth¬ 
ing you presented changed my view. Then followed the 
discussion out of which grew the figure vou and Colonel 
Oelimann agreed upon as the award to Lehigh. It was be¬ 
cause of vour statement that two weeks thereafter no one 
would be able to determine how vou arrived at vour con¬ 


clusion, with which view I was entirely in accord, that I was 
so careful to have vou and Colonel Oelimann call off to me 
the items going to make up your award. I made a note of 
these, including the split compromise of the two arbitrators, 
even to the extent of rounding out certain figures. 

44 I am not at all in accord with your theory as to the 
dictation of the award in question. The facts are that you 
requested me to dictate the award and that I, in turn, in¬ 
formed you it was your award and not mine, and that for 

the reason vou should dictate the award. I offered vou the 
•/ */ 

use of a stenographer and you suggested that I dictate the 
award because the stenographer would be more familiar 
with my dictation. I advised you that if all vou wanted was 
a matter of form, I would comply with your request and I 
proceeded to dictate with many interruptions from you. In 
fact, the final draft of the award which you signed was more 
your dictation than mine. I consider this immaterial, but 
under no circumstances will 1 let it appear that my partici¬ 
pation iii the dictation of this award was to be construed as 
my agreement therewith. Following the preparation and 
signing of the paper writing by you and Colonel Oelimann, 
you suggested that the award should be in more detail and 
in your own handwriting prepared and left with me a draft 
of what you desired to be included when the award was 
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rewritten. You did not include in your draft the items 
126 going to make up your total award, but only desired 
that said paper show that the arbitrator^ had con¬ 
sidered all testimony, briefs and exhibits produced before 
them. 

“You have no right whatsoever to be surprised that I 
did not sign your finding, and by long distance! telephone 
you informed me you had no criticism of me in that regard 
but that your criticism was directed to the act of Colonel 
Oehmann in changing his mind and striking his! signature. 
I again say to you that I hold the firm convection that 
Colonel Oehmann not only had the right, but it was his duty, 
to strike his signature from this paper writing when he had 
formed an honest conclusion that he had made a mistake. 
He realized, as he told me, that no evidence whatsoever had 
been presented as to monetary damage. 


“You would have it appear when you attribute to me the 


words ‘no one will touch that paper’ that I guaranteed not 
even one of the parties who signed said paper would be 
permitted to touch it. This was an entirely erroneous con¬ 
clusion. You must recall that after vou and Colonel Oeh- 
mann had signed this paper I left the room iij which we 
had been discussing the matter with a view to placing said 
paper in our office safe. I returned immediately and in¬ 
formed vou the safe was locked for the dav, and that all of 
the help had gone. This was about 5:45 P.M. I tjhen placed 
the paper in the middle drawer of my desk, locked the 
desk, and remember stating at the time that no I one would 
touch the paper there. You cannot but recall this incident 
exactly as I relate it. Your position to me is Entirely in¬ 
consistent. You criticize me for exhibiting this paper to 
(Colonel Oehmann, when he so requested, upon theitheory that 
I should not have done so without your consent.| Neverthe¬ 


less, you are now demanding that I send this same 


127 paper to you when I have notified you that Colonel 
Oehmann had demanded I retain the samej in my pos¬ 
session. 

“We are so totally at odds concerning these several mat¬ 


ters that it appears useless for me to further discuss them 
with you. I do not intend to engage in a letter-writing con¬ 
troversy. 

“I note that you say you are through as an arbitrator 
and that you have furnished the Lehigh Company’s at- 
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torneys wltli affidavits as to what took place. I have no 
control over your activities and consider myself extremely 
fortunate that you have no control over mine. It was your 
request that the arbitrators keep their action confidential 
until the delivery of the award to the parties involved. Hav¬ 
ing* agreed to this proposition I adhered thereto and refused 
to divulge our action when information was requested of 
me by a representative of Rust on the night of the day we 
last met. Having been advised by you, however, that you 
were informing Lehigh 7 s representatives of what took place, 
I have verbally notified the representative of Rust. 

“I will confer with Colonel Oehmann, one of the three 
arbitrators in this dispute, and ascertain his wishes in view 
of the present status of our arbitration. Irrespective of the 
fact that vou sav vou are through as an arbitrator, I will 
advise you of the result of rav conference with Colonel 
Oehmann. ’ ’ 


The Court, referring to the Arbitration Award, said: 

“The Court: What was done with this document after it 
had been so signed? 

“The Witness: The document was placed in the middle 
drawer of my desk and locked because the safe was closed 
and evervbodv had gone for the dav. 

“The Court: How did this thing get out of your 
hands ? 

128 “The Witness: I turned it over to one of counsel 
at the time the case was in Court before, and I would 
not surrender it until that time. 

“Mr. Wheatley: It was offered in evidence at that time. 

“Bv Mr. Sherier: 

* 

“Q. You retained it until that time? A. Yes. 1 turned it 
over to someone. 


“The Court: This document, as I understand it, was de¬ 
livered to other parties. 

“The.Witness: It was not delivered. There was an un¬ 
derstanding that it was not to be delivered to anyone and 
the contents were not to be made known.” 


129 Witness did not recall having received any further 
letters from Eidlitz, but Eidlitz had telephoned and 
telegraphed the witness. 
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Thereupon, on cross-examination, the attention of the 
witness was called to Defendant’s Exhibit Xo. jl, and he 
stated that in saving* that Eidlitz dictated the figures con¬ 
tained therein from briefs of counsel, he meant tliat Eidlitz 


ey 


repre- 


had called oif the figures and told him what tli 
sented, and he had put them down. 

There was not a scintilla of evidence in support of those 
items. 

Witness had said on direct examination that Ejidlitz took 
those figures out of the brief of counsel fo^ Lehigh. 
Oehmann was holding one book and Eidlitz w4s holding 
another. He could not state which book Eidlitz w4s holding. 

Witness’ attention was then directed to page 2 of the 
record before the arbitrators, from which the following was 
quoted: 

“Mr. Garrett: It is understood by the parties^ that the 
contract price is $190,000 and extras in the amount of $283 
are admitted as due the Lehigh Structural Steel Company 
by the Rust Engineering Company, and that tl,ie Lehigh 

from the 
400.” 


Structural Steel Company has received checks 
Rust Engineering Company in the amount of $178 


He still 
item was 
he previ- 


Witness stated that that had occurred. 

130 says there was no evidence that the $10,00C| 
a part of the balance on the contract; as 
ously stated, that item was an admitted balance cjue on the 
contract. There was no testimony with respeck to that 
item—there was an admission that it was due. There was 
no admission on the part of Rust that $11,883 was due 
Lehigh. There was an admission that a certain amount 
was due as a balance on the contract, but the witness was 
not able to say that it was that item of $10,670.03, 
it was a different figure. The witness repeats 
said that there was a question of fact and tlieije was an 
admitted balance that was due. Eidlitz called off the 
amount, $10,670.03, and stated to witness that wals the bal¬ 
ance on the contract. Eidlitz took those figures put of the 
brief of Lehigh’s counsel. 

Witness said that he had previously stated that 
not a scintilla of evidence offered at any time wijth respect 
to those figures as actual damages. 

“Q. As a matter of fact, you had an admission on that 
particular item, and more, too, didn’t vou? A. X1o. 


)ut thinks 
what he 


there was 
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“Q. You clid not consider that as an admission? A. I 
certainly did consider it an admission as of a certain amount 
that was due on the contract. It was not a question of testi¬ 
mony of dollars and cents, but it was a question of an ad¬ 
mission in the outcome that there was a certain amount 
due and a question of dispute of other items. 

44 Q. Then you started out with $10,670 according to your 

memorandum and $11,000 according to this admission? A. 

Look at that brief and you will find different items, sir. 

• * 

44 Q. I am talking about evidence and admissions in the 
record, not briefs. You had before you an admission 
131 of liability on the contract of $11,883 ? A. There was 
an admission of that. 

44 The Court: Was there any controversy about that at 
all? 

44 The Witness: None at all about that.” 

i 

The witness had examined the stenographic proceedings 
of the previous day, but had not been able to find where he 
had told the Court that the arbitrators had before them an 
admission bv Rust that it was indebted to Lehigh on account 
of the balance due on the contract. 

There was one thing in the testimony of the previous day 
that he wanted corrected. He desired to correct the state¬ 
ment that Oehmann suggested that the arbitrators sub¬ 
tract one from the other and that thev be divided bv two 
and then strike off the odd figures and make it an even 
amount, so that nobodv could determine how thev arrived at 
that conclusion. That suggestion was made by Eidlitz and 
not by Oehmann, and the witness had intended to say 
Eidlitz. If in fact he said Oehmann then it was a mistake. 
It was Eidlitz. His attention was called to the statement 
of Garrett (207 Arbitration record), as follows: 

44 Mr. Garrett: It is understood, is it, that these letters 
that we have talked about, both the letters and replies, are 
to go in the evidence ? 

44 Mr. Hart: Are to go in evidence? 7 ’ 

. i 

That is true. Mr. Garrett was the attorney for Lehigh 
before the arbitrators. The letters mentioned in the pre¬ 
vious excerpt were afterwards submitted to the arbitrators. 

It was agreed between counsel that the letters referred 
to were submitted after April 23, 1931. The package of 
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letters were shown the witness, which he identified as those 
compiled by Duncan and Garrett. The arbitrators had these 
letters. They were talking about letters which they 
132 were to produce at a later date. The)’ did produce 
them at a later date and before the arbitrators had 
their conference in October. 

“Mr. Wheatley: * * * Lehigh’s reply to the Rust 

Engineering Company, dated May 28th, 1929. | I suppose, 
Mr. Sherier, we may stipulate that the original of that 
letter was before the arbitrators in accordance with the 
index in front. 

“Mr. Sherier: I think all of those letters were left wuth 
the arbitrators after the hearing on March 31, (1931.” 

Letter dated May 23, 1929 from Rust Engineering Com¬ 
pany, signed by E. C. Constantine, to Lehigh Structural 

Steel Co., is as follows: 

* 


“Some time ago, in conversation with your jMr. Myers, 
we requested that statements be made out and Submitted to 
us for the extra cost involved in the rehandling and storage 
of the fabricated material for this operation,! due to the 
delays encountered in our prosecution of the foundation 
work, as ordered by the Supervising Architect. In addition 
to this, we also requested a statement, if possible, showing 
the additional expense caused by the increase in wages 
granted to the structural iron workers. 

“We have not received either of these statements to date 
and remind you that in order for these statements to have 
any validity, thev must be submitted within reasonable 
time. Please give these matters your prompt attention and 
forward to us at the earliest possible date.” 

Lehigh’s reply, dated May 28, 1929, signed by Henry B. 
Myers, to The Rust Engineering Company, is as follows: 

“Re: Government Printing Office. Our Contract W1805. 

Attention: Mr. E. C. Constantine. 

Gentlemen : 

Complying with your request of May 23d for a 
133 statement of the extra cost involved in re-handling 
and storage of the fabricated material, due to the de¬ 
lays encountered in your prosecution of the foundation 
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work, also the additional expense involved by the increase in 
wages, we present the following: 


$5,720.00 


3,900.00 

1,380.00 


500.00 

800.00 

3,800.00 


Storage of 2,600 tons, 4 months 55< 4 per ton 
per month. 

Wage increase. 

Straight time, Erection Superintendent and 
foreman for 5 weeks plus insurance etc. 

April 26 to May 31 (May 31st estimated.) 

One derrick and one engine idle on job 5 weeks. 

One derrick, engine and equipment idle in Rail¬ 
road yard 8 weeks. March 1 to April 26. 

Interest on $190,000.00 for 4 months. 


$16,100.00 

Necessarily some of the items above are approximated. 
The exact expenses entailed by the increase in wage- can 
not be computed until the erection is finally completed, at 
which time this item will be subject to adjustment on the 
basis of wages, insurance, overhead and a margin of profit. 
This information is, therefore, furnished without predju- 
dice to our rights to adjust our claims, but it presents as 
near as possible the information which you have re¬ 
quested.’’ 


The writer of this letter, Mr. Myers, is now dead, lie 
was an engineer, the district representative of the Lehigh 
Company, and made out the figures in the foregoing letter. 

The letter of September 17, 1929 from Lehigh to Rust 
signed by Mvers and directed particularly to the attention 
of Mr. Duncan, who was the representative of the Rust 
Company, who cooperated with Myers and who was a wit¬ 
ness before the arbitrators, is as follows: 


‘‘This is to confirm the information which I gave 
134 you last night, when you requested that we bring our 
claims for extras up to date in connection with the 
delays that have been encountered on the above named job. 


Storage 2,600 tons 4 months @ 55^ per month. . $5,720.00 

“ 1,300 tons V 2 month @ 55c^ per month or 


fraction thereof. 715.00 

Wage increase... 3,900.00 
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Straight time erection Supt. & Foreman, plus! 
insurance, etc., 3 weeks from April 26th to! 

Mav 17th.I 816.00 

One derrick and incidental equipment idle in rail- j 

road yard 8 weeks, March 1st to April 26th.. . | 800.00 

Two derricks and incidental equipment idle onj 
job 5 weeks due to fact that pockets in ma-j 


sonry were not prepared in advance. j 1,000.00 

Straight time erection Supt. & Foreman, plusj 
insurance, etc., 5 weeks due to fact that pockets I 
in masonry were not prepared in advance... . j 1,380.00 
Interest on $190,000.00 for 4 months.| 3,800.00 


$18,131.00 

“In confirming this information we have to remind you 
that it is still impossible to figure exactly what those items 
will be, as some of the conditions which have caused delays 
still obtain on the job and we are unable to maktf the prog¬ 
ress that we should be able to make. 

“The item of wage increase must necessarily wait until 
the job has been finally completed, but as explained to you 
verbally, this amount was arrived at by figuring the cost 
of the wage increase over the estimated amount of wages 
which we had in our estimate. 

“The item of $1,000.00 for two derricks id el on the 
135 job and the item of $1,380.00 for straight jtime erec¬ 
tion Supt. and Foreman must necessarily be esti¬ 
mated, as we are still being delayed and the it 4ms of in¬ 
terest are figured at four months over the entiije amount, 
whereas this probably will be increased due to thj* fact that 
we have not received our payments on the dates that were 
stipulated in the contract, and our main office advises me 
this morning, that we have not yet received payment on 
account of our August requisition. It must therefore be 
understood that these figures are submitted for your con¬ 
venience and are subject to exact adjustment, and we would 

further state that they do not include anv bills which were 

• * * 
occasioned by the strike.’’ 

Following letter of September 24, 1929, from Rust to 
Lehigh: 

“Referring to the matter of your claims for extra com¬ 
pensation on account of delay encountered on the Govern- 
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ment Printing Office Extension at Washington, I). C., we 
have recently been endeavoring to obtain from vou suffi- 
cient information to properly present these claims to the 
Government. It is true that we made a general claim on 
September 9, 1929, in a lump sum, on account of the lack of 
certain details in support of the various items, but we have 
since been requested by the Government to furnish data 
in support of these claims. Pursuant thereto our Mr. Dun¬ 
can at Washington has communicated with vour Mr. Myers 
requesting his co-operation to this end, but we understand 
that Mr. Myers has expressed the opinion that you are not 
interested in the presentation of our claims to the Govern¬ 
ment. 

“It is true, of course, that your contractual relation is 
with us and not with the Government. However, we be¬ 
lieve you will agree that, practically considered, you may 
be very much interested in the presentation of our claim 
on your account, since whatever portion thereof may be 
allowed by the Government, will reduce just that much the 
amount of your disputed claims against us, and to 
136 that extent will simplify the questions to be settled 
between us bv arbitration. 

“In this connection, your request for arbitration was duly 
received and we shall advise you as soon as possible the 
name of the arbitrator whom we appoint. 

“On account of the delay due to sub-soil conditions and 
foundation changes resulting therefrom, we received from 
the Government an extension of 71 days’ time for the per¬ 
formance of our contract, and while we believe that this is 
all you are entitled to, that is a question to be settled by 
the arbitration which you have requested. In the mean¬ 
time, we desire to do everything possible to substantiate 
with the Government so much of your claim against us as 
can be brought within 71 days additional time allowed by 
the Government, and to that end urgently request your 
co-operation. 

“Some of the items included in your claim against us 
cannot, under our contract with the Government, be pre¬ 
sented to them, but such as are presentable should be put 
into better shape and more detailed and specific informa¬ 
tion given in support of same. For instance, in the claim 
for wage increase, dates, number of men, rates of wages, 
etc., should be furnished in detail. 
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“We believe that the best and quickest way Jto get at 
this matter is for you to authorize someone, like M r. Myers, 
to meet our Mr. Duncan in Washington for the purpose of 
working up the necessary detail along the lines [suggested 
above. Will you please, therefore, let us knojv at this 
office as soon as possible wliat arrangement you I decide to 
make for this purpose. Our Mr. Duncan will bel available 
in Washington at any time on a dav’s notice sdnt to this 
office.’ ’ 

Following letter of September 26th, 1929, to Dust from 
Lehigh signed by T. R. Mullen, Vice President: 

137 “We have your letter of September 24th. 

“We are instructing our Mr. Mvers to get in touch 

V V..' 

with your Mr. Duncan to give him what information we can, 
without prejudice to our own claim against you.” 

Following is letter dated September 27, 1929, to Rust from 
Lehigh signed by Henrv B. Mvers: 

cr* * % 


“In response to your letter addressed to our \pce-Presi- 
dent, Mr. T. R. Mullen, and by his direction the undersigned 
made a trip to Washington today to see just what informa¬ 
tion Mr. Duncan wanted that had not alreadv been fur- 

* 

nished. 

“At the job your Mr. Fuller advised me thatj Mr. Dun¬ 
can is now making his headquarters in Pittsburgh and of 
course, it was impossible to accomplish the purpose for 
which this trip was made.” 


Following is letter dated September 28, 1929, addressed 
to H. B. Myers from The Rust Engineering Company 
signed by A. M. Duncan: 

“I will be in Washington, if convenient to you, Tuesdav 
or Wednesday of next week in order to make u|p detailed 
statement of our claim to the Government on ypur behalf 
for delays occasioned by the sub-soil conditions of the above 
building. I 

“Our claim, as you undoubtedly know, was filed as a 
lump sum, and the Treasury Department has requested that 
we substantiate same in detail, showing the number of 
men, dates and days, storage invoices and any papers that 
could be used to support the same. 
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4 4 Please let me hear from vou with reference to the above 
suggested appointment.' ’ 

Following is letter dated October 9, 1929, from Lehigh 
to Rust, signed by H. B. Myers: 

4 4 Replying to your letter of October 7th, addressed to our 
Mr. T. R. Mullen, Vice Pres., this is to advise that 
13S there has never been any disposition to ignore any 
of your requests. As a matter of fact the under¬ 
signed suggested to your Mr. Duncan about September 
13th, that we would be glad to help you in presenting your 
claim to the Government. At that time Mr. Duncan took 
the positioii that the only possible claims that we could have 
against vou were identical with those vou have against the 
Government. In this we did not agree, and because we 
would not present claims for 71 days as our total claims, 
Mr. Duncan told me flatly that we need submit nothing at 
all. When Mr. Duncan changed his attitude and called upon 
us to submit a segregation that you could use with the 
Government, the writer made a trip to Washington on 
September 28th, but did not see Mr. Duncan because he 
had returned to Pittsburgh. On October 3rd Mr. Duncan 
’phoned to me in Philadelphia, and for the first time out¬ 
lined exaetlv what he wanted, lie was told that the same 
would be gotten together as soon as possible, although no 
definite promise was made as to time on account of the 
detailed liature of the documents he requested. The writer 
again went to Washington and visited the .job on Satur¬ 
day, October 5th, with the data that you had requested. 
Your Mr. Fuller advised that Mr. Duncan had just returned 
to Pittsburgh and that he would not be in Washington 
again until the latter part of this week, and that Mr. Dun¬ 
can would not need the data until he arrived in Wash¬ 
ington. 

139 44 Your inference that our Company or the writer 

personally is not co-operating, is absolutely un¬ 
founded and unnecessary. As a matter of fact, to use your 
own phraseology, any lack of co-operation 4 might be laid 

at vour door’. We have in mind vour failure to make anv 
%/ * %> 

payment whatever on our requisition as of August 31st, 
which was mailed to you from our Allentown Office about 
August 27th. Neither did you ever present, as far as we 
know, our revised application (including material in stor- 
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age) which Mr. S. M. Rust (as per telephone conversation 
on September 1st) assured the writer would be presented 
to the Government. In any event we did not get the pay¬ 
ment unless same was received bv our main office later 
than vesterdav morning;. Since under the terms! of the con- 
tract a payment for work performed in August was due 
to be made by you on or before September lOtji, we natu¬ 
rally feel that lack of co-operation on your part does not 
describe the situation, we can only interpret non-payment 
as a direct violation of vour obligations under the contract. 

“We submit herewith at your request a partial list of 
the charges we have against vou for damages bv reason of 
delays encountered on the above named building, with the 
distinct understanding that it will not prejudice our total 
claims. 


(1) Labor of handling equipment 

into yard storage 12614 hrs. @ 
$2.7853 .. 

(2) Storage 2,600 tons steel 3 mos. 
@ 55c ton per mo. or fraction 

thereof . 

140 (3) Increase in wages 14,951 

hrs. @ .2532 . 

or, 11,533 hrs. @ .2532 . 

(4) Rental value of equipment for 
13 weeks @ $340.00 per week or 

fraction thereof. 

or, for 11 weeks. 

2 derricks @ $60.00 .$120.00 

2 Hoists (a) 50.00 . 50.00 

1 compressor @ 45.00. 45.00 

Plank & incidental equip.. . 75.00 


Calendar 
days. i 


$352.34 


4,290.00 


2,920.16 


Working 

days. 


352.34 


4,290.00 

3,785.59 


3,740.00 j 


4,420.00 


340.00 

(5) Interest on $150,000 (value of 
steel f. o. b. Washington)— 

91 da vs (a) 25.00 per day. 

71 @ 25.00 


i c 


i i 


1,775.00 


2,275.00 


13,077.50 


15,122.93 
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Under item one the time is figured as follows: 


Actual wage scale. 1.65 

Insurance paid on same 22.77%. .375705 


2.025705 

Overhead 25%.506426 


2.532131 

Profit 10%.253213 


2.785344 

i 

“Under item two the charge of 55c per ton per month is 
standard practice in support of which we enclose two of 
our blank proposal forms (Exhibit #1). Please refer to 
the printing which has been underlined on the back of our 
forms. 

“Under item three the rate used is to cover increase in 


wage scale from $1.50 to $1.65: 

Actual increase. $0.15 

Insurance paid on same 22.77%.034155 


.184155 

141 Overhead 25%.046039 

.230194 

Profit 10%.023019 


.253213 


“Under items four and five we believe the figures need 
no explanation. 

“In presenting the above figures we have given you two 
separate sets, one of which is baited on calendar days, the 
other on working days. * * * 

“In substantiation of the hours of bridgemen’s time, we 
submit the following; work started Wednesday, April 24th, 
pay roll for the day carried over to week ending Mav 1st, 
1929. 


Week ending 

May 1st 

576 hrs. 

8 

4 4 

4 4 

“’ 8th 

780 “ .... 

7 

4 4 

44 

“ 15th 

944 “ .... 

7 

4 4 

4 4 

‘ 4 22nd 

1122 “ 

7 


Wkjr. days. 


6 % 

5% 

5 % 
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< i 


11 


i l 


i i 


Cal. days. 

7 


i i 


i i 


c i 


i i 


t i 




t c 


i i 


i t 


i 


Wkf?. days. 

5% 
5M; 
5% 
4% 


3 


o 

O 


142 


i i 


4 4 


4 4 


4 4 


4 4 


4 4 


4 4 


4 4 


5 y 2 

5% 

sy 2 

sy 2 

1% 


29th 1480 
June 5th 1337 
“ 12th 1688 
“ 19th 1222 

Strike 9:30 A. M. June 19th to Aug. 25th. 

Week ending August 28th 325% 

Hrs. 

Week ending Sept. 4th 1107Vi 

Hrs. 

“ Sept. 11th 1314 Hrs. (4/7= 

751) 

Sept. 18th 1188 Hrs. 

Sept. 25th 1408. 

Oct. 2nd 814% (1.75/5.5= 

259) 

1 

The figures in the parentheses after the iteih of 1314 
hours for the week ending September 11th are for the sep¬ 
aration of 4 of 7 days in the calendar week to fill out the 
71 day extension. Actually we only had 2% da\js because 
Saturday was half holiday and Sunday, September the 8th 
we had no time at all. To make this point clear we had only 
2.5/5.5 of the week’s time up to and including Sunday, Sep¬ 
tember 8th. We should only include 3/7ths of thb time for 
the week, which would amount to reducing your! extension 
to 70 days, whereas we understood you have be^n granted 
71 da vs. 

* 1 

4 4 As you will note, we have not undertaken to jdivide the 

time up into actual days. To do so and to present the ac¬ 
tual pay rolls will require a great deal of time, and the 
small resulting difference from taking a proportionate 
amount of the final week’s wages does not appedr to be an 
important item when dealing with a unit of 2£>-l/3^ per 
hour. If, however, the Supervising Architect requires the 
data in such refinement, we will undertake to gqt it up for 


vou. 




1 was the 


Attached to the foregoing letter as Exhibit No|. 

Lehigh Structural Steel Company’s standard proposal 
form, in which the following sentence was underlined: 

“If necessary to store, Buyer agrees to pay at rate of 55 
cents per ton per month or fraction thereof.” | 
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Following* is copy of a letter dated October 21, 1929 from 
Leliigli to Rust, signed by Myers: 

“Replying to the questions raised on the second page of 
your letter dated October 14th, this is to advise: 

143 “1. That the item of 126 1 / 4 hours was for time re¬ 
quired to unload from cars and place in Penna. R. R. 

storage yard, derrick, engine and incidental equipment. If 
the job had been ready for us to start this equipment could 
have been handled direct from cars to job. 

“2. To be exact the amount of tonnage that was fabri¬ 
cated and stored was 2279.2 tons instead of 2600 as orig¬ 
inally given. From the start of fabrication in December, 
1928 until after March 13th, this material was stored in our 
yard at Allentown. It was then shipped to Washington and 
stored in Penna. R. R. Jersev vard until taken to building 
(as required) beginning the latter part of April. 

“4. One derrick, engine and certain incidental equipment 
was in Jersey yard; the rest of the equipment was being 
held in storage at Havre de Grace, Md. The item of $75.00 
per week is not for plank alone, it covers plank and all in¬ 
cidental equipment, such as cables, turnbuckles, hand tools, 
erection bolts, etc. 

“In regard to the general exceptions which you take to 
our letter, we will not endeavor to reply at this time, 
neither will we carry on a dispute about the time to which 
you take exception in Item 4. The information given in 
our letter of October 9th was as accurate as we could pre¬ 
sent it, and if vou feel that vour records are more accurate, 
we suggest that you use them instead, although at the 
proper time, and as soon as final information can be gotten 
together for our total claim, we shall endeavor to substan¬ 
tiate what our own records show regardless of yours or the 
Government’s. 

“In presenting our letter of Oct, 9th we went to some 
trouble to give vou as much and as accurate information 
as we could at that time, to make your claim against the 
Government for the 71 davs delav as favorable to 

144 you as possible. However, as we have stated before 
and repeat, it was furnished with the distinct un¬ 
derstanding that it would in no way prejudice our total 
claims against you. In the first paragraph of your letter 
of Oct. 14th you state that you are presenting claims to the 
United States Government on our behalf. We wish to take 
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exception to this because we feel that our contract is with 
you and that necessarily we look to you for tlje relief to 
which we are entitled under the terms of our contract. The 
information that we are presenting to you has b^en at your 
request, and as we understand it, is for your Qse in pre¬ 
senting your own claim to the United States Government. 
Your Mr. Duncan had told us that he would havd to present 
your claims to the Government prior to October 12th. That 
explains the difference between 2600 tons given }n Item #2 
and the tonnage now given as 2279.2. It was impossible to 
verify in the time that Mr. Duncan had fixedj the exact 
amount of steel that was handled in storage, and we as¬ 
sumed that if a correction had to be made, you [would pre¬ 
fer to make a reduction to the Government instead of an 
increase which would most certainly have been Questioned. 
Apparently Mr. Duncan found that he was mistaken about 
the time in which he had to file his claim because if we cor¬ 
rectly interpret his letter of Oct. 14th (next to last para¬ 
graph on Page 2) you have not yet filed your claim for the 
71 days delay. 

44 Exhibit # 1 was sent to you for what it is worth in con¬ 
vincing the Government that oo<f per ton per moiith or frac¬ 
tion thereof is regular trade practice for material in stor¬ 
age. Regardless of whether you accepted that condition 
or not, we feel that we can substantiate it as a tjrade prac¬ 
tice. 79 | 

145 The letters of August 13, 1931, and August 31, 
1931, written by Hart to Eidlitz, were then identified 
and offered in evidence and marked Plaintiff A Exhibits 
3 and 4. They are as follows: 

Letter of August 13, 1931: 

“I have been away from the City for a few days, and 
upon my return, find your letter of August 7th. When you 
suggest a judgment upon the decision of the arbitrators, 
you no doubt have in mind the laws of New YorkJ We have 
no such provision of law in this jurisdiction. Under our 
code of laws, a case in court may be referred, by consent 
of both parties, to arbitrators and a judgment entered upon 
the award. We have no provision, however, fQr a judg¬ 
ment to be entered upon the award of the arbitrators, when 
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there is nothing pending in the Supreme Court of the Dis¬ 
trict of Columbia. 

I have conferred with Colonel Oehmann, and we are both 
of the opinion that the parties involved in the matter in 
which we are now sitting as arbitrators will be bound by 
our decision, or by the decision of any two of the arbitra¬ 
tors. The record shows that the Lehigh Company re¬ 
quested that the dispute be settled by arbitration, and the 
Rust Company acquiesced therein by naming an arbitrator, 
consenting to the third arbitrator and proceeding -with the 
presentation of the facts as it saw’ them. As I recall, the 
contract expressly provided for arbitration, and that the 
decision of any two of the arbitrators should be final. If, 
however, you still feel that the tw r o parties should execute 
an agreement that they will be bound by the decision of the 
arbitrators, such paper can be readily prepared. No time 
will be lost because Colonel Oehmann, as I have heretofore 
advised you, will not return to the Citv until on or about 
September 1st. The writer will be out of towrn over Labor 
Day, returning on or about September 10th. Colonel 
146 Oehmann advises me that he wfill be ready to meet 
with the other tw’o arbitrators and form a conclusion 
any time after September 10th. 

‘ 1 Please let. me hear from you concerning your view as 
to the necessity, in view’ of the contract between the Rust 
Company and the Lehigh Company, for a written agree¬ 
ment to abide by the decision of the arbitrators. Also ad¬ 
vise me, if you can at this time, w T hat date after September 
10th wrill be agreeable to you to meet with the other two 
arbitrators.” 

Letter of August 31, 1931 : 

“I ask that you consider the enclosed copy of my letler 
this day addressed to Mr. Baldridge, as a reply to your 
letter of August 27th. 

“It is my opinion that the preparation of the papers in 
the procedure recommended by Mr. Thomas is one for the 
attorneys for the respective companies involved. 

“I have talked wfith Colonel Oehmann and he is in accord 
with my views. I will advise you upon receipt of a reply 
from Mr. Baldridge. 

“I will be out of town until about September 10th and 
will endeavor to arrange a meeting of the three arbitrators 
some time between September 15th and October 1st.” 
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147 Plaintiff’s Exhibit 1 was shown the Witness and 
he testified that it was prepared in his office (the 

award). The paper was the joint dictation of ihe witness 
and Eidlitz. He thought the acknowledgment was taken 
from the form of deed that they had. He didj not recall 
that lie dictated the acknowledgment. The witness testi¬ 
fied before Judge O’Donoghue, upon a motion | to confirm 
the arbitrators’ award, under the United States Arbitra¬ 
tion Act, at which time witness testified that l|e had dic¬ 
tated the acknowledgment. The hearing before Judge 
O’Donoghue was on January 29, 1932. 

Witness supposed he dictated that part of the award. At 
the request of Mr. Eidlitz he sent for a notary. Witness 
told the notary that two of the arbitrators waiited to die- 
tate a paper—that there was a paper that two ef the arbi¬ 
trators wanted to execute, and that later on, j^fter those 
two signed it, witness told the notary he would ijiot sign it; 
that if he wanted her he would let her know thC next day 7 . 
In his testimony before Judge O’Donoghue, he stated that 
he told the notary in event he determined to sign the award, 
he would see her the next morning. The witness believed 
he told the notary that he wanted to think the njiatter over 
and if he decided to sign it, he would go down to see her 
the next morning. He did not recall whether }ie testified 
before Judge O’Donoghue that the exhibits were discussed 
by the arbitrators. Whatever is in the stenographic record 
is what the witness said. 

Witness was then asked if the following occurred before 
Judge O’Donoghue: 

“Q. Were the exhibits discussed among you? A. And 
did you say ‘ Yes, sir’? 

“Q. Was it lengthy? A. And your answer was ‘Yes, 
sir’. 

“Q. It was a matter of a day’s conference, was it 

148 not?” And did you say ‘Yes’? A. That is right, 
and I so testify now. 

Q. When you spoke of exhibits, did you mean the ex¬ 
hibits which I had here in my hand a moment a^o, the let¬ 
ters? A. Yes, sir. There was a protracted discussion be¬ 
tween Mr. Eidlitz and myself about these very things. ” 

The witness did not recall having any time sheets or pay¬ 
rolls before the arbitrators or any blue prints ^t the time 
of the discussion on October 21. There were ajlot of blue 
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prints in tlie office, which had been left there by the parties, 
but these were not discussed that morning. He did not 
believe the blue prints were in evidence. 

The following occurred: 

“By Mr. Wheatley: 

“Q. Mr. Hart, I call your attention to page 11 of the pro¬ 
ceedings before the arbitrators. Did this not occur: 

“Q. Describe these plans I hand you. A. They are the 
plans on which our contract was based. These are the Gov¬ 
ernment’s drawings with relation to the Rust contract. 
They were to complete the building in accordance with 
these, and we agreed to build the steel work as shown in 
these drawings. 

“Mr. Garrett: I offer these in evidence and ask that they 
be marked Lehigh Structural Steel Company Exhibit Mul¬ 
len No. 2. 

“(The drawings above referred to were marked as re¬ 
quested) ”. 

“A. That refreshes mv recollection. Tliev were. 

“Q. So you did have them before you, didn’t you? A. 
Thev were there. I do not remember anv of the three arbi- 
trators ever looking at them afterwards. I know I did not. 

“Q. And that was at the very outset of the arbitration? 
A. One of the two days, yes, sir.” 

149 There were a number of witnesses before the arbi¬ 
trators. The exact number the witness was unable 
to state. Among the witnesses was Duncan. Mr. Duncan 
had testified before the arbitrators as follows: 

“Mr. Duncan, vou have been testifving about letters that 
vou wrote showing that they were delaving vou and that 
you were going to charge them with the cost and so forth. 
Did you charge them with the cost? A. No.” 

He also testified that no bill had been rendered Lehigh 
up to the time of the hearing covering the costs incurred. 
Duncan also testified that Lehigh set up a large charge for 
extras or damages against the Government and that charge 
was presented to the Government by Rust and was rejected 
bv the Government. 
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lie also testified that the claim had been filefl with the 
Government and was in the hands of Rust’s attorney at the 
time of the hearing. The claim was one for damages on 
behalf of Lehigh. ; 

No offer of settlement, so far as Duncan knew, was made 
at any time during the controversy. The lettef rejecting 
the claim filed against the Government was, according to 
Duncan’s testimony, in possession of Mr. Hinton^ but could 
be obtained. The claim was filed on behalf of Lcjhigh. 

The following then occurred in the hearing before the 
arbitrators: 

“Mr. Eidlitz: They can only file it for themsejves. 

“Mr. Baldridge: That is true. I 

“Mr. Eidilitz: I know that it is the Lehigh Company. 
“Mr. Duncan: That is the way it is mentioned to the 
Government, as Lehigh’s claim. 

“Mr. Baldridge: And anvthing we get 6ut of that 
150 claim we intend to turn over to Lehigh. 

“Bv Mr. Eidlitz: I 

I 

“Q. How much was the claim which you filed, on the 
Lehigh claim ? Can you remember the amount}, approxi¬ 
mately? A. It was taken from figures made up by their 
Mr. Myers—$15,000, approximately. You see, Mr. Myers, 
who was the Lehigh’s representative, had been h4re, and he 
and I got together on several different occasions and we 
made that up together.” 

Witness Hart identified paper signed by him April 1, 
1931, the day after the testimony was closed, which is as 
follows: j 

“In the Matter of the Arbitration Between the jiust Engi¬ 
neering Company, a Corporation, and the Leljigh Struc¬ 
tural Steel Company, Inc.; Which Arbitration Has Been 
Proceeding Before the Board of Arbitrators, Composed 
of Messrs. Ringgold Hart, John W. Oehmann, and 
Charles L. Eidlitz. 

“The arbitrators have determined that, as tliere are so 
manv details and dates that are essential to be worked out 
before the arbitrators can arrive at a conclusion, a digest 
and summary of the evidence and exhibits must be pre- 
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pared. While this is being done by the arbitrators, the 
Lehigh Company shall present to the arbitrators and the 
Rust Company a completely itemized statement of their 
claims, together with a brief on such claims, and any other 
matter in support of same, and the Rust Company shall 
make answer to the arbitrators concerning such claim as 
tiled by the Lehigh Company by brief in support of their 
contention of such claim, together with any other matter 
affecting the case at issue; these documents to be in tripli¬ 
cate and mailed to each arbitrator. When these have been 
received, tlie arbitrators believe they will be in a position 
to render a complete and final decision.’’ 

151 RINGGOLD HART, 

JOHN W. OEHMANN, 
CHARLES L. EIDLITZ. 


April 1, 


1931. 


i •> 


152 On a question by the Court, counsel stated that 
that part of the letter of October 17,1931, he desired 
to refer to is as follows: 

“If in so doing we can reach a conclusion as to monetarv 
award it will not be necessary to take further testimony. ” 

The contract between Rust and Lehigh was in evidence 
before the arbitrators. 

The witness recalled a man named Hendricks testified 
for Lehigh before the arbitrators. He had no independent 
recollection as to the testimony of Hendricks, but so far as 
he knows the stenographic record before the arbitrators is 
correct. He remembers that the witness testified something 
about derricks—a lot of them, A derricks, B derricks, and 
which one was in operation and whether there should have 
been or could have been two in operation at the same time. 
He did not recall whether Hendricks was testifying from 
daily reports. There was some dispute as to whether two 
derricks should have been in operation at the same time— 
whether two could have been operated at the same time. 

A number of questions on cross-examination were asked 
the witness, who responded that he had no independent 
recollection of what transpired before the arbitrators, but 
the stenographic record of the proceedings before the arbi¬ 
trators so far as he knew was substantiallv correct. 
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The contract between the United States and the Rust 
Company was in evidence before the arbitrators, as well as 
the specifications of the Rust Company. 

It was understood that all letters which had bee^i referred 
to in the course of the hearings before the arbitrators 
should be put in and submitted to the arbitrators. 

He remembered that throughout the hearing before the 
arbitrators, witnesses were reading from letters and 
353 showing letters of various kinds on various matters. 

On redirect examination, witness testified that the testi- 
monv to which his attention had been directed! on cross- 
examination by counsel for the plaintiff had nothing to do 
with the actual money damages sustained by Lehigh. No 
proof was received by the arbitrators as to the actual loss 
sustained by Lehigh because of delay. The d^lay is re¬ 
ferred to in the testimony. The arbitrators werq trying to 
find who was responsible for the delay. 

“The Court: Well, there were figures as to what this 
delay amounted to, pay-rolls and time loss and all of that. 
There was testimony about that. 

“The Witness: Yes; there was a dispute about that. 

“The Court: And about these reports,- 

“The Witness (interposing): Yes, and there was an op¬ 
portunity to be given to counsel to cross-examine and ex¬ 
amine into those questions. 

“Q. Was there any showing made by Lehigh as to the 
amount of the number of days the structural jsteel men 
worked ? 

“The Court: Yes, there is in there, isn’t it? j 

“Mr. Wheatley: Yes, sir. 

*- 7 i 

“Mr. Sherier: I just wanted to find out what tjie witness 

savs about that. I do not think it is in there. 

•» 

“A. I do not recall that there was. 

“The Court: Doesn’t the daily report show the number 
of men on the work, number of hours, and what they got, 
and the storage, as I got it from these various reports 
there? I may be wrong about that. 

“Was there any testimony before the arbitrators as to 
the total number of days that were worked by tljese struc¬ 
tural steel men, the rate of wages received by them, and 
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the amount paid to them by Lehigh? A. My recol- 
134 lection is there was not.” 

i 

The recollection of the witness was that there was 
no evidence offered as to the rate of storage paid by Lehigh 
for steel. 

Thereupon, the Court asked, “What does this 55 cents a 
ton mean, if that is not a storage charge?” 

“The Court: This (referring to the letter of October 9, 
1929) shows a 55 cent a ton storage charge. 

“By Mr. Sherier: 

“Q. Wasii’t the only thing that was presented to the 

arbitrators an exhibit attached to Mr. Myers’ statement 

•/ 

that in the Lehigh general contract it provided for a charge 
of 55 cents a ton for storage? A. That is my recollection, 
but we considered that an assertion and the claim would 
have to be proven, but never was.” 

The witness did not recall any testimony to the effect 
that Lehigh paid the Pennsylvania Railroad Company 55 
cents a ton storage for steel. He did not think there was 
any such testimony. There was no testimony given that 
Lehigh paid anybody 55 cents a ton storage for steel. That 
was a claim Lehigh made, but there was no proof that they 
had been to that expense. 

Thereupon, the Court said: 

“The Court: I understand there was an itemized claim, 

an itemized statement referred to several times bv some 

fellow who testified in this record from which vou are read- 

•/ 

mg,—testimony that they did actually store this stuff. 
Brady himself opened it up, I think, that they had a derrick 
and some stuff in the Pennsylvania yards here. I was just 
wondering if going through that you could not give the 
figures of what they were using. 

“The Witness: Well, in addition to that, if the whole 
record was read, you will find that there was a dispute as 
concerns that storage itself. 

“The Court: There was? 

155 “The Witness: Yes.” 

There was no proof of any payment by Lehigh to the 
Railroad Company for storage of steel in the railroad yard 
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between the time it was shipped and the time itjvras used 
at the building, and there was no proof by voucher, can¬ 
celed check or oral testimony of any payment made by Le¬ 
high for storage, either at Allentown, Pennsylvania, or 
Washington, D. C. So far as the witness knew, )no charge 
was made by the railroad company for leaving the steel 
in the yard. No proof was offered as to the loss sustained 
by Lehigh because of Rust’s delay in having the site ready 
for Lehigh to commence work. 

There was no proof offered as to the claim bf $15,000 
which Hendricks testified he had against Lehigp, and no 
voucher was presented or testimony offered other than 
Hendricks to show that any part of that $15,000 had been 
paid by Lehigh. He did not recall whether there was an 
accurate statement of storage charges contained in the 
figures furnished by Mr. Myers as the basis fpr making 
up the claim to be submitted by Rust to the Government 
on behalf of Lehigh. 

“The Court: He said it was not accurate in his letter. 
He reserved the right to modify those figures.’ 5 

Every statement furnished Rust and which cjjme to the 
attention of the arbitrators, as shown in the clpim of Le¬ 
high, contained a statement to the effect that these claims 
were estimates and as accurate as Lehigh could get them. 
These estimates or approximations were never {supported 
by any proof of payment by Lehigh. At no tinjie did the 
arbitrators have any evidence before them shoeing final, 
definite and certain losses by Lehigh growing put of this 
transaction. It was because of this lack of evidence that 
the arbitrators decided upon the procedure adopted by 
them. 

There was testimony as to when Lehigh planned to 
156 have assembled their workmen ready to commence 
operations. 

The witness did not recall any testimony as io salaries 
paid by Lehigh to its workmen. “The record will have to 
show that. I remember this. This is in response to your 
question. I remember there was a seventy-one day period, 
which sticks out in my mind, that was allowed Rust by the 
Government, and if that was allowed to Rust, why should 
not Lehigh be granted an extension of time; or,j if Lehigh 
was delayed during those seventy-one days, wp felt then 
that Rust was responsible, and we were trying io find out 
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who was responsible, whether Lehigh would assume the re¬ 
sponsibility for the delay or whether Rust was responsible 
to Lehigh for it. Then the next question came up is that if 
Rust delayed Lehigh up to a certain time, was Lehigh ready 
to proceed at the time Rust said, following that delay: ‘Now, 
you may go.ahead.’ There was testimony taken concerning 
that, in order that we might determine liability. But these 
other matters we considered as assertions of claims rather 
than proof of claims. 

“The Court: Were not thev more or less interwoven in 

* 

such a way, in showing that there were these delays—and, 
of course, delavs cost monev and thev had men there and 
had the material stored and were paying storage; didn’t 
that come out in the proof there? 

“The Witness: No, sir, not as to the amount of the 
damage. 

“The Court: The amount of damages is what they said 
it was, it had cost them so much for this and cost so much 
for that, and so much for the storage; and you did not con¬ 
sider that as proof when they said that? 

“The Witness: No, sir. We never got down to that 
point. The first point to determine was liability, and then 
let. them introduce evidence concerning the particular lia¬ 
bility and then the arbitrators would determine that. That 
was understood by the parties as shown by the briefs. 
157 The Rust Company disputed responsibility for the 
foundation delay. 

There was no proof offered by Lehigh of wages paid by 
it over the period it claimed it had been delayed nor was 
there any proof of wages paid in excess of the prevailing 
scale by reason of the strike. 

These questions of the amounts paid by Lehigh or the 
losses sustained were to be taken up by the arbitrators 
after the question of liability for delay had been deter¬ 
mined, if liability were found. 

Attention of the witness was directed to a statement 
made by him appearing on pages 60 and 61 of the arbi¬ 
trators’ record and he was asked whether any evidence of 
actual damage was thereafter offered by either party, to 
which question he replied, “No.” 

No opportunity was offered the Rust Company to review 
the claims of Lehigh with reference to the damage set out 
in its specifications. 
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The attention of witness was directed to the letter of 
March 6, 1929, from Rust to Lehigh and he wjas asked 
whether the Rust Company contended before thq arbitra¬ 
tors that it was not responsible for delays occasioned by 
the Government and replied that the same contention was 
made by the Rust Company in the briefs filed b^ it with 
the arbitrators. 

Thereupon, the first brief filed by Rust with thfy arbitra¬ 
tors was offered and received in evidence, as defendant’s 
exhibit No. 14. 

The witness recalled reading the language contained in 
the letter last referred to and the brief. The so-called 
award was to be held by the witness until the nekt day in 
order that he might determine whether he would j|)in in the 
award. If lie did not join in it, there was to be further 
testimony taken as to monetary damages. If the 
158 witness could find his wav clear to follow the others, 
then he was to sign that paper, and in any event, 
if the witness did decide to sign the paper, there was to 
be a new paper drawn with more detail. 

The next morning in a telephone conversation with arbi¬ 
trator Oehmann, the latter stated to the witness that he 
was coming up to see 44 that paper”; that he realized that 
it would be an important mistake and that he was going to 
strike his name therefrom. Oehmann did come to the office 
of the witness, asked for and the witness gavej him the 
paper (the award). Whereupon Oehmann stated that he 
was absolutely convinced that he had made a serious mis¬ 
take—that there was no evidence of monetary damages and 
that he was going to strike his name from the pa^er, which 
he did, and dated it. 

Whether that occurred the day after the award was 
signed or two days later the witness did not knbw but it 
was within one or two days. The dates will show. Witness 
knows that the telephone message came in the nextjmorning. 

Oehmann understood correctly that the papeif was re¬ 
tained in the possession of the witness. On a question by 
the Court, the witness replied, 4 4 In event I signed it, it was 
to pass out of the picture and a new one drawiji, stating 
more voluminously what w T e had considered, and! so forth. 
However, I had no intention of signing it.” 
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“The Court: Even though you were coming to an agree¬ 
ment of the same amount, you were going to write a new 
one? 

“The Witness: Yes; there was a new one to be written. 
I never had any intention of signing it, though. 

“The Court: Well, there wasn’t much use of having it 
signed or acknowledged at all, then? 

“The Witness: Yes, there was. Eidlitz insisted that we 

sign because of the fact that he had an arbitration 

159 at 9 o’clock the next morning in New York and he 

refused to wait over until the next dav in order that 

* 

we might continue our argument about the matter. 

“The Court: If you had signed that paper, then your 
understanding was that vou were to have a new one 
drafted? A. Eidlitz left a memorandum of the proposed 
form for the new one, that the new one would take, in his 
own handwriting.” 

Eidlitz wanted to get away to New York and he made the 
statement that if this was not signed that night he might 
be struck by an automobile or might have a train wreck. 
It was then getting along about 6 o’clock, and witness told 
Eidlitz that he could not sign it as there was no evidence 
of any monetary damage and witness could not possibly 
sign it. Finallv, Eidlitz and Oehmann decided to sign it 
and Eidlitz wanted a notarv. The witness sent for a no- 
tarv and Oehmann and Eidlitz signed and swore to the 
paper. The witness told the girl if he needed her he would 
let her know the next morning. Eidlitz was still endeav¬ 
oring to get witness to sign it and finally witness told Eidlitz 
that he would take it home and think it over, and if he 
could join he would do so the next morning. Eidlitz there¬ 
upon left for New York. 

The memorandum left bv Eidlitz to be used in redrafting 
the award was written bv Eidlitz. It was the distinct 
understanding of the three arbitrators that the contents of 
the paper signed by Oehmann and Eidlitz were not to be 
made known to any one. Eidlitz was not to tell his people 
and the Bust Engineering Company was not to be told any¬ 
thing about that paper until there was a final decision 
reached by the arbitrators. That night, the witness had a 
call by Duncan of the Rust Engineering Company, but re¬ 
fused to tell him what had been done and witness did not 
tell anv one of what had been done until after Eidlitz had 





129 


LEHIGH STRUCTURAL STEEL COMPANY, i 

i 

I 

told the witness that he had advised Lejhigh. The 
160 witness considered that the arbitrators wbre to meet 
again on the question of monetary damage if he did 
not go along with the other two. 

Thereupon, there was received in evidence Ithe memo¬ 
randum last referred to and marked defendant’s! exhibit 15, 
which memorandum is as follows: 

I 

Lehigh Structural Steel Company j 

vs. ! s.s. 

Rust Engineering Company. j 

In the above controversy arising out of the contract for 
the fabrication & erection of steel for the Govj:. Printing 
Office we the arbitrators duly appointed by [documents 

under date of-, having given full weight to all claims 

as presented & having considered all the various briefs 
submitted by Attorneys for both parties thereto hereby 
find as follows: 

“The Rust Engineering Co. is indebted to t^ie Lehigh 
Struct. Steel Co. in the sum of 27,000 which shal) be in full 
for all claims of any nature & which award includes all 
interest to the date hereof. 



“On this 21st day of Oct., 1931, personally appeared be¬ 
fore me the three arbitrators above named who being known 
to me acknowledged to me that they had so signed the” 

161 This memorandum was prepared by Mr. Eidlitz 

while the award was being typed. It pray have 
been after that was signed. The arbitrators were still 
discussing the question. The object in preparing the mem¬ 
orandum was because Mr. Eidlitz wanted it in more detail 
if the witness went along, and he wanted this one (the 
award) to make sure he would have Oehmann’s signature 
on it before he left that night for New York, and Oehmann 
said, “If that is the way you feel about it—I don’t know 
whether the word 4 double-cross’ was used, but something; 
it strikes me something of that kind was said, buL “if that 
is the way you feel about it, I will sign it and lit it stay 
here until tomorrow.” 

9—6371a 
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Upon recross-examination the witness identified letters 
of August 13 and August 31, 1931, as having been written 
by him, which were received in evidence as plaintiffs ex¬ 
hibits 3 and 4. In the letter of August 13th, 1931, the wit¬ 
ness was discussing the question of the United States Ar¬ 
bitration Act, and the question of whether or not the Su¬ 
preme Court of the District of Columbia would have juris¬ 
diction to enter judgment on the award. 

Thereupon, John W. Oehmann, called as a witness on 
behalf of the defendant, testified that he is Inspector of 
Buildings for the District of Columbia and has been since 
1924; that he was one of the arbitrators selected to investi¬ 
gate the dispute between the Lehigh Structural Steel Com¬ 
pany and the Rust Engineering Company, his associates 
being Messrs. Ringgold Hart and Charles L. Eidlitz. 

There were two sessions held by the arbitrators, at which 
testimony was taken, in the latter part of March, 1931. They 
were open hearings at which witnesses were present; ques¬ 
tions were asked and replies given relative to the proce¬ 
dure of the work; they were quite long sessions; the case 
appeared to be one of indemnity for delays caused 
162 during the progress of the work and the arbitrators 
endeavored to develop first what the delays were 
caused by and the extent of the delays. The first two davs 
of the hearing were devoted to testimony of those phases 

of the matter—whether there were delavs and if so who 

* 

was responsible for them. The arbitrators attempted to 
determine what the delays were and to what extent they 
delayed the work. One referred to cutting pockets in the 
wall for the setting of beams. Then there was a question 
of the setting of derricks and the consequent charges of 
delay for the setting of the steel work. Also the question 
of foundation delay was brought up. Those, in general, 
were the subject s-matter that were brought out in the tes¬ 
timony. 

The question of the responsibility of the Rust Company 
for these delays was endeavored to be brought out in the 
testimony on both sides, both of them making counter- 
claims. 

iSTo testimony was given as to the money damages except 
that theij'e was an admission of a balance due Lehigh on 
the contract price—$10,000 and some odd dollars. 


i 
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At the close of the hearing on the second dav, it was an¬ 
nounced that the arbitrators would meet the ndxt day with 
the attorneys from each side. On the following day, Mr. 
Garrett and Mr. Baldridge met the arbitrators, at which 
time the arbitrators stated that they had arrived at no 
definite conclusion, and that they desired both ^ides to sub¬ 
mit briefs and that the matter would be taken jup later by 
the arbitrators and perhaps they might arrive ‘M a decision 
in that way. 

Witness did not recall that a single voucher oj any money 
voucher was offered to show anv actual moneK' disbursed 
by Lehigh as the result of the delay. 

The witness did not recall that he had made any an¬ 
nouncement as to whether or not testimony as to 
163 damages would be received at that timd. 

Witness did not say anything because jthe arbitra¬ 
tors when thev would discuss anything had Mrj. Eidlitz do 
the announcing to the attorneys. He could npt say defi¬ 
nitely whether Mr. Eidlitz or Mr. Hart made ji statement 
to counsel, or parties with respect to the proof jthe arbitra¬ 
tors would receive at that time. The attention of witness 
was directed to a statement of Mr. Hart on pages 60 and 61 
of the stenographic record before the arbitrators and was 
then asked what the main issue was about which Mr. Hart 
was speaking and replied that the arbitrators felt the main 
issue was the issue of delav and a good bit of the evidence 
was taken on the question of cutting the chasesj in the wall 
and the method of cutting the chases, and so forth. 

The attention of the witness was then called to the state¬ 
ment of Mr. Eidlitz on page 129 of the record and he was 
asked whether the arbitrators adhered to that procedure, 
and replied they endeavored to so far as they could. 

When asked whether or not at the close of the second 
day the attorneys announced that they had produced all 
the evidence they cared to produce, he replie4 they were 
never willing to admit they were ever finished. They were 
going to submit briefs and there were counter briefs sub¬ 
mitted, in which they claimed and counter-claimed in re¬ 
gard to these delays and money charges madcj by one or 
the other. 

The attorneys did not, at the close of the second day’s 
hearing, announce that they rested their case pnd had no 
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further testimony to offer. The witness did not recall that 

•/ 

anv of the attorneys at any time made such a statement. 

•» i •/ V 

The witness’ attention was called to the statement of Mr. 
Garrett, page 239 of the arbitrators’ record, to the effect 
that “These merely were allegations of what we expect to 
prove, and we have not finished proving them,” and was 
asked if Mr. Garrett was given opportunity of prov- 

164 ing the damages which he claimed in that statement, 
with respect to which he made the remark, and re¬ 
plied, “There was no proof submitted regarding damage 
bv anvbodv.” 

W 9/ W 

On April 1, 1931, the arbitrators met with Mr. Garrett 
and Mr. Baldridge and on that day the arbitrators delivered 
to the attorneys for the parties a statement in which the 
arbitrators called on the attorneys to file briefs and an 
itemized statement of the claim of Lehigh, and advised the 
attorneys that with those briefs before the arbitrators the 

* i m 

latter felt tliev would be able to reach a definite conclusion. 

i • 

His attention was called to the paper dated April 1, 1931, 
identified as Plaintiff’s Exhibit 2, and he identified his sis:- 
nature thereto and recalled the preparation of the paper. 
So far as he knew a copy of this paper was delivered to the 
attorneys for each of the parties. Thereafter, briefs were 
filed by bo|h sides with the arbitrators. He recalled that 
the briefs of the Rust Company contained demands for the 
right to examine the books and records of the Lehigh Com¬ 
pany and their witnesses with respect to damages, which 
opportunity was never afforded Rust. 

At the time Plaintiff’s Exhibit 2 was delivered to Messrs. 
Baldridge and Garrett, no statement was made by the arbi¬ 
trators to the effect that no further witnesses would be 
called on the question of damages. The arbitrators did not 
at that time tell counsel for the parties that the arbitrators 
were in shape to decide the whole question without respect 
to the matter of damages. The question of taking testi¬ 
mony on damages was always an open one with the arbi¬ 
trators. There was discussion in the board as to whether 
or not they would need additional testimony and in that 

i * * 

matter he was absolutely a neutral member, not being a 
lawyer and not being familiar with it, and Eidlitz 

165 being a professional arbitrator and Hart being a pro¬ 
fessional lawyer it was a matter for them to decide. 

Witness was there as a construction man to determine 
whether or not a delay such as could be presented in the 
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evidence would probably constitute a delay of [any conse¬ 
quence, and witness endeavored to maintain that} sort of at¬ 
titude throughout his whole reading of the papers. He was 
not attempting to construe the law or anything of that 
sort. 

He knows it was a matter of argument betwee^i the other 
two arbitrators as to whether or not witnesses would be 
required to prove the amount of monetary damage. 

In response to the question as to whether there was any 
understanding among the arbitrators to the effect that they 
were then in position and would go ahead and niake a final 
award of damages without further proof, he replied “No, 
I do not think that was the feeling of the board dt all.” 

His attention was called to plaintiff’s exhjibit No. 1 
and he was asked to state under what circumstances he 
added the notation under his signature, and answered: 

“A. I wrote that the morning following aftpr which I 
signed the paper, by reason of the fact that, I db not know 
what you might call it, a breach of trust or something to 
that effect. This paper was to be a unanimous award in the 
first place, and the decision was left to Mr. Hart to decide 
whether he would sign that paper to make it unanimous or 
not. He decided the question I mentioned, but as to whether 
witnesses would be necessary to establish the amount of 
the monetary damages. Mr. Eidlitz was anxious to get back 
to New York City that night and I was willing to sign it, 
and then left it to Hart, and I signed it and left it with 
Hart all right. We did. We left the papers with Hart. The 
next morning I was talking to Mr. Hart about Ijhe matter, 
and in the meantime there was nothing to| be said to 
166 either principal until Mr. Hart had decided. The 


next morning Mr. Hart informed me that Eidlitz had 
notified his principal, the Lehigh Company, that Lehigh had 
in some way got the word to Rust, and Rust told Hart about 
it, and I was very mad about it, and Mr. Hart was mad 
about it, and I did not feel any way any too hood about 
it. I was sorry Eidlitz was not close at hand so \ could tell 
him what I thought of the proceeding, and then j it was the 


suggestion of Mr. Hart that I would remove my) signature 
from the paper so as to prevent it being presented as a 
majority vote, and I asked Hart if I could properly do that 
and he said he saw no reason why I could not takjs my name 


off of there because it had not been presented to either prin- 
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cipal, and as a matter of understanding between the three 
arbitrators it was not to be presented to the two principals 
until Hart had announced his decision.” 

It was the understanding among the arbitrators that in 
the event Mr. Hart did not join in the award there would 
be no award announced whatever and that the arbitrators 
would hold further hearings and for witnesses to establish 
the amount of time, rather, the value so as to determine 
monetary damage. That was the proposition of all three. 

On cross-examination, the witness testified that he is a 
practical but not a graduate engineer; has been engaged 
in building work since 1903, and is a Colonel in the Engi¬ 
neer Corps of the National Guards and was an engineer in 
the Field Artillery and Air Corps in the World War. He 
and Mr. Hart have been friends for a long time. Mr. Hart 
at one time was Assistant Corporation Counsel of the Dis¬ 
trict of Columbia while the witness was an inspector of 
buildings; he went to school with Hart, and had been in 
contact with him many times since. 

He talked with Hart the morning after lie had signed 
the award, and the second morning thereafter he 
167 struck his name from the award, and it was his un¬ 
derstanding from Hart that Eidlitz had told Lehigh 
and Lehigli had told Bust of the signing of the award. Mr. 
Hart told the witness that Rust had told him that they had 
heard Lehigh had been informed, and naturally the witness 
assumed that Lehigh had told Rust. That was his assump¬ 
tion. That was the morning following the award. 

“Q. And the next morning you struck your name off? A. 
Yes, sir. I would have been up that day but I could not get 
up on account of business.” 

The attention of witness was directed to plaintiff’s exhibit 
No. 2 and he testified that it bore his signature, but could 
not recall whether it was signed by him in the presence of 
Mr. Garrett and Mr. Baldridge. 

Thereupon the following occurred: 

“Q. Wasn’t there a discussion on the morning of April 
1st to the effect that the arbitrators thought that they had 
all the testimony they wanted, and if they wanted any more 
they would let the lawyers know and the lawyers both ac- 


i 
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quiesced in it? A. There was a discussion sevieral hours. 
The discussion really started out with Eidlitz saving within 


an hour after the testimony had been started dn the very 
first day. 



“Q. (Reading:) 4 When these have been received the arbi¬ 
trators believe that they will be in a position to reader a com¬ 
plete and final decision.’ Wasn’t the discussion among you, 
then, that the arbitrators thought they had a'l that was 
necessary to render a decision, and if tljiey wanted 
168 any more thev would call for witnesses. jA. Not all 
the arbitrators. Hart was right from t)ie start of 
the opinion that witnesses would be needed to prove dam¬ 
ages. As I said before, I was entirely up in the air. I did 


not know whether witnesses would be required legally or 


not, that if delays were present and the amount could be 
established I was in position to determine then ill my mind, 


and Mr. Eidlitz on the other hand as the other member 
of the arbitration was satisfied from the start that there 
was no other evidence necessary, and he knew the amount 


of damages. 

w • I 

“Q. And all three of you agreed with the tjvo lawyers 
there when you signed that paper and said what jrou did say 
in the last paragraph, ‘When these have been received the 
arbitrators believe that they will be in a positioji to render 
a complete and final decision,’ that they wanted!no further 


evidence, but if they did they would call on ther^ for it? A. 
Just what it says, that they might be able to do it 

“Q. And they would call on the lawyers for iltf A. Yes. 

“Q. And the lawyers acquiesced in it? A. Tihe lawyers 
acquiesced in it and furnished the briefs.” 

The witness testified before Judge O’Donoghue in the 
hearing on the motion on the Arbitration Act and stated 
that he was asked what Hart said about the award at the 
time it was signed, and answered, he did not recall. He 
knew’ he put it in the drawer of his desk. He di^ not know 
what w-as said by the arbitrators—did not recall any par¬ 
ticular word at the time the paper was signed. The arbi¬ 
trators had been together from about 9 o’clock in the morn¬ 
ing and had been discussing various figures in j connection 
with this matter. He stated that he had testified before 
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Judge O’Dopoghue and admitted that he had said some¬ 
thing like the testimony read to him but the identical 
169 words he could not recall. In stating that the arbi¬ 
trators had discussed various figures he meant that 
the briefs of the lawyers contained figures for delays for 
various reasons, for storage of property, for interest on 
items not paid and for various other items. Eidlitz held to 
the flat figure of $16,000 and some odd dollars as being 
the amount for the award and then discussion centered upon 
the fact that if we took evidence and wasted the time tak¬ 
ing the evidence we would still arrive at a figure commen¬ 
surate with $16,000 and some odd dollars. And then the 
arbitrators entered into a discussion of the figures sub¬ 
mitted by the various lawyers on the one side and other, 
and made up a tabulated list of what the most probable 
delays would be, if they had occurred what the probability 
of their cost would have been, and arrived at a set of figures 
that way. According to Mr. Eidlitz’ contention, that no 
matter what we did we would still get back to that amount 
of money was the reason for talking about the figures. The 
arbitrators had a mass of briefs, and a lot of pictures, 
photographs and figures. They did not have pay rolls. 

He remembered the testimony of Hendricks, but he did 
not see pav rolls. He also remembered the testimonv of 
Duncan and that there was a statement made up by Myers 
and Duncan which was submitted to the Government. That 

i 

statement was before the arbitrators. The witness and 
Eidlitz did not undertake to make up their figures from 
that statement. That statement was not used as the basis. 


The arbitrators took the lawyers’ briefs and made their 
figures up from the items as identified in the briefs and 
then would sec how close they would amount to that same 
figure of $16,000 and some odd dollars. The arbitrators 
had in mind to show Eidlitz that that figure of $16,000 in 
the statement submitted to the Government was greatly in 
error in one way or another. The figure of $16,000 contained 
in the statement submitted bv Bust to the Govern- 

f 

170 ment for Lehigh would not necessarily be a basis for 
an award. Mr. Hendricks said it may not be as much 
as $16,000 and it may be sixteen times that amount. The 
arbitrators compared the lawyers’ briefs one against the 
other and took into consideration, as far as they could, all 
of the evidence that was before them. 
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“Q. And you arrived at a figure of twenty-s<fven thou¬ 
sand odd dollars which you put into that award?! A. That 
is right. 

“Q. And you signed it ? A. Yes, that is right. ! 

“Q. And acknowledged it? A. Yes. 

“Q. And Hart prepared it? A. Mr. Hart prepared that 
finally. 

“Q. Every bit of it? A. Mr. Hart dictated it and Mr. 
Eidlitz wrote it and Hart dictated it. Mr. Hart dictated it 
at Eidlitz’ request because he said ‘You are morb familiar 
with this stenographer than I am and she would be able 
to take your dictation better than she would mine.’ 

“Q. And so he prepared it and sent for the notary? A. 
That is right. 

“Q. And the notary and you acknowledged it ? A. Yes, 
sir.” 

Witness testified that he did not sav anvthihg to the 
notary about its being acknowledged with the understand¬ 
ing that it was not good. Mr. Hart told the nota ry that he 
might go along with the other arbitrators to make it unani¬ 
mous but he would not decide until the next day. He said 
he might sign it “tomorrow” and if he did, for the notary 
to remember that he had been sworn the night before. That 
is all that was said to the notary as the witness re- 

•> i 

171 called. He was himself satisfied with the Amount of 
damages in that award when he signed it land when 
he got mad about Eidlitz he decided to change it. Ilf Eidlitz 
had been there he would have torn it up in his fa<fee. It was 
purely a gentlemen’s agreement that it was to b<[ a unani¬ 
mous award and witness said when the questioh came up 
as to Eidlitz representing one concern and Hart represent¬ 
ing the other, “Wait a minute, that makes me a deciding 
factor and I do not want to be. I am only a construction 
man and I do not know anything about it legally and we 
have got to make this unanimous”, and that was the basis 
of the whole thing. 

Witness made up a digest which was simply a series of 
notes of letters, with quotations and replies, and so forth. 
He was familiar with the arbitration provision of the con¬ 
tract to the effect that the decision of two of the arbitrators 
would be binding. He made figures as to how h\e arrived 
at his conclusion. 
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Witness testified before Judge O’Donoghue that there was 
a tremendous lot of documents and that he had gone over 
these for a long while and when they got through it figured 
out $27,000. 

“A. No. ‘You’, understand, does not mean me personally. 
That meant the board. 

“Q. The three of you? A. Yes, sir.” 


“Q. And then this paper was dictated? A. Y~es, sir. 

“Q. And who dictated it ? A. Mr. Hart actually dictated 
it. A . That is right. 

“Q. The whole of it? A. Yes, sir.” 


— That is correct, isn’t it? A. Yes, sir. Mr. Eid- 
172 litz wrote it and then Hart dictated it. 

“Q. (Heading:) A. Whatever is there I think he 
dictated it. 

“Q. It was all dictated by him? A. Yes, sir.” 


That is the fact? A. Yes, sir, to my knowledge, yes, sir.” 


He also testified before Judge O’Donoghue that after the 
award was signed, it was given to Hart to be kept until 
Hart had made his decision and after Hart had decided to 
join with the others lie would sign that paper; if not, he 
reserved the decision to make a minority report. He further 
testified before Judge O’Donoghue that Hart was to sign 
the award the next day, and if he signed it he was to send 
it to Eidlitz and if he did not sign it he reserved the right 
to prepare a minority report setting forth his position in 
the matter. He also stated that he testified before Judge 
O’Donoghue as follows: 


“Q. Did this occur: 

i 

“Q. In other words, you had changed your mind?” 
“And vou answered: 

“I had changed my mind.” 

“Is that right? A. That is right. It depends on what 
construction you put on it.” 


Upon redirect examination, witness stated that the nota¬ 
tion at the foot of plaintiff’s Exhibit 1 was an attempt on 
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his part to be nice. He did not say on there wljat lie had 
in mind and Kidlitz had informed his principal after he 
agreed not to inform anybody at all. The witness was of an 
entirely different opinion, and put that on there as a rea¬ 


son why he had taken his signature off. He wisljed He had 
put on there what he had in mind. He thought at the 
173 time and always did that there should jhave been 
evidence of damage before making the gward, but 
the witness was guided by Hart. If Hart had decided by 
law that an award could be made without involving money, 
based on what briefs we had, witness would havej been per¬ 
fectly satisfied. Witness had no way of contesting it and 
otherwise we would have to have it. 


When asked how the witness got the figures that went 
into the award he answered that on this basis j on every 
construction job there is a possibility of delay agd a claim 
can be made for delay. There is a possibility that out of 
10,15 or 20 items constituting a delay, there is a possibility 
that fifty per cent of them that did occur or would occur, 
and in those it would be a question as to how you could 
arrive at a money value of them, the amount of time in- 
volved and the value of that time, to determine that par¬ 
ticular money. There was no evidence before tlije arbitra¬ 
tors as to the actual amount of money paid by Lehigh as the 
result of the increase in wages growing out of Strike, nor 
was there any evidence as to the actual loss sustained bv 

. * i * 

Lehigh because of delays in the use of the derricks. Nor 
was there any evidence as to the amount paid pv Lehigh 
for storage of equipment, derricks and other things. There 
were no vouchers, receipts or invoices covering these items. 

When asked by the Court if Rust disputed the $16,000 
item, the witness stated it was his understanding that Le¬ 
high submitted this $16,000 item to Rust and Rust passed 
it on to the Treasury. Rust did not offer any evidence dis¬ 
puting that claim. When asked if he got the impression that 
Rust conceded that amount as a proper figure, he gnswered, 
‘ 4 onlv to this extent that there were delavs. 

%/ v 


“Q. Did you get the impression that the Rust Company 
did not dispute those figures? A. Yes, sir, to the extent that 
the Government- 

174 “Q. (Interposing.) In the hearing before the ar¬ 

bitrators, did the Rust Company concede that there 
was this idle derrick and this storage and these items that 
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totaled $16.000? I mean, was there any dispute of that 
kind? A. Xo, sir, there was no dispute of that. 

“Q. It was practically conceded that that was the amount 
due from Rust to Lehigh, or in other words, that was the 
damage sustained by Lehigh, no matter who had to pay it, 
the Government or Rust? A. That is the wav it looked to 
me. 

“Q. You said a while ago you were satisfied that those 
figures of $27,000 represented the fair element of damage? 
A. Yes, sir; made up from the figures of the lawyers’ 
briefs, based on the probability of delays and so forth 

“Q. What additional evidence was tendered or did you 
expect to hear with respect to the $16,000 item? A. Only 
this much, to pick the delays that we had selected and con¬ 
centrate on those in the evidence as to the amount of time 
and the value of that time—whatever the man’s time would 
be worth or whatever the storage time would be worth. 

“Q. But hadn’t Mr. Cooper or somebody, I forgot his 
name—what was his name? 

Mr. Wlieatlv: Duncan and Mvers. 

Bv the Court: 

“Q. (Continuing.) Had not Duncan and Myers gotten 
together on that matter and gone over it ? A. They had 
gone over that tiling. 

“Q. And agreed that that was about what the Lehigh Com¬ 
pany had lost on account of these delays. Did you have 
any doubt about the $16,000 item? Did you want any more 
evidence on that ? A. Only to the extent that, as I 
175 say, I was wishy-washy on the proposition. I was 
satisfied there was an amount somewhere due, and 1 
told Mr. Eidlitz so. 

“Q. Did these principals demand the right of additional 
evidence on the amount of the $16,000 item ? A. As I recall 
it they demanded a chance to present evidence before any 
monetary judgment was decided upon. If there was any 
award to be made, before the amount was to be decided on 
they reserved the right to present evidence. 

“Q. They did not discuss about any particular item to be 
heard? A. No, sir. Everything was to be heard.” 

Witness was asked whether in stating to the Court that lie 
understood that Rust Company had conceded that $16,000 
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was due Lehigh for delay lie had taken into consideration 
the letter of the Rust Company of March 6,1929, which was 
before the arbitrators. 

! 

“A. Oh, no, not that Rust conceded responsibility. The 
only point is that I could not see why Rust would 
the Government a bill to be paid by the Govemme: 
that bill was a just bill, and I felt that they made themselves 
a party to the delay by sending it forward, and I s(j) stated to 
Eidlitz and Hart.” 


submit to 
lit, unless 


He thought that if the claim was not a proper one, it 
should not have been presented. The claim was (presented 
on behalf of Lehigh and Lehigh was urging that! claim be¬ 
fore the arbitrators as a valid claim. Rust contended at 
all times that it did not owe anything to Lehigh) and that 
if the Government was willing to admit owing it tljat was its 
business. Rust said that the foundation delays wtre due to 
the fact that the Government made it put the footings down 
deeper and wider, and that for these delays Eus 
responsible. He thought that by presenting the 

behalf of Lehigh to the Government Rust had ac- 
17G quiesced in it. 

There were no vouchers or receipts accompanying 
the claim that was tiled by Rust in Lehigh’s behalf against 
the Government. As the witness recalled, Rust reserved 
the right or desired the right to examine the books and 
papers of Lehigh and witnesses—anything at all that would 
come up when proof was finally submitted. That 
into the record. 


t was not 
claim on 


was read 


On cross-examination, witness recalled a letter 


that was 


written by Lehigh to the Supervising Architect of the 
Treasury regarding tests, and that there was a discussion as 
to whether there was liability because certain tests had not 
been submitted and that witness dug through Ja pile of 
papers and found that letter. There were a whole lot of 
papers before the arbitrators at that time. Tl|e remem¬ 
bered missing that letter and later finding it. 

He remembered the testimony of the steel erector Hend¬ 
ricks and that Hendricks testified before the arbitrators 
that he recovered from Lehigh for certain extras and also 
that he, Hendricks, had been paid in full for tht* contract 
price, and in addition to the contract price had jbeen paid 
around $6,700. That figure was before the arbitrators. 
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He also remembered that Hendricks identified daily reports 
submitted as to the progress on the job and the report 
showed the men on the job at the time as well as the hours 
they worked and the prices they received. The time book 
was not submitted in evidence because it was not complete. 
The foreman could not interpret the daily reports. They 
were written in his wife’s handwriting and thev were not 
accepted. 

Hendricks also testified as to the increase of wages be¬ 
cause of the strike of fifteen cents an hour. That there was 
nothing to show how manv men were at work. 

At the hearing on October 21, 1931, the arbitrators 
177 agreed upon a final fee for their services in the 
amount of Six hundred Dollars, two hundred to each 
arbitrator, and that was sent out to Lehigh and Rust, and the 
fee was paid, but the word “final” was not used in there in 
the selection of a fee. The question of fee was determined 
because Eidlitz thought $200 was a satisfactory amount 
and Mr. Hart stated it was satisfactory to the others. 

On redirect examination, the witness stated that he at 
first thought Lehigh had failed to submit certain tests but 
later found a letter from the Government which satisfied 
him that the tests had been submitted on time. 

Arthur M. Duncan, a witness called on behalf of the de¬ 
fendant testified, in substance, that he is connected with the 
Rust Engineering Company and was so connected in 1929 
and 1930. In 1929 and 1930 he was general superintendent 
and is now purchasing agent for the defendant. He was 
very familiar with the construction of the Government Print¬ 
ing Office, having taken actual part in that operation about 
the latter part of May 1929. He attended all the hearings 
before the arbitrators and testified. He had some corre¬ 
spondence with Myers, local representative of the Lehigh 
CompanV, with reference to the claim the latter was assert¬ 
ing against the defendant. 

In May 1929, defendant received a letter from Lehigh 
stating that there would be a claim and that they would like 
to get together and file it against the Government. 

Later on, Rust was notified by the Government that the 
claim would have to be made in detail. The witness then got 
in touch with Myers, both personally and by letter, and got 
the claim. 
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I 

I 

I 

I 

I 

j 


Myers submitted a lump sum of figures which weije hard 
to explain to anybody. The first figure was around $22,000. 
Witness objected to filing the claim that way and 

178 told Myers that the Government would not accept a 
lump sum figure without some explanation of it. Wit¬ 
ness wrote Mvers to that effect and the latter sent another 
claim for somewhere around $18,000 with a little explanation 
attached to it, and finally witness took it up with defendant, 
told them the attitude of Myers with regard to making up 
the claim and asked that defendant write Mvers to get to- 
gether with witness, and finally Myers and witness dicl get to¬ 
gether, at which time Myers had a figure around $18,000. 
Witness and Myers went over the claim together and agreed 
that in order to make a plausible claim to the Government, 
said figures had to be reduced, and although defendant ob¬ 
jected to the figures they were put in in that way, with the 
understanding that it was Lehigh ’s responsibility and that 
all Rust got out of the claim would be delivered to Lefyigh. 

The agreement between witness and Myers was that the 
claim would be filed for as much money as possible 
and that Lehigh would get as much as Rust would if the 
claim went through. Witness pointed out in many eases 
where the charges were not plausible, and the claim was 
finally rejected for that reason. Witness was never [able to 
get from Myers a definite statement as to Lehigh’s losses at 
any lime, and Lehigh never furnished vouchers supporting 
its claims. That was one of the reasons witness objected 
to filing the claim the way it was filed. The Rust Company 
never, at anv time, neither before nor during the hearings 
before the arbitrators, admitted any amount as dueiLehigh 
because of delav. No evidence was offered bv Letiigh in 
the hearings before the arbitrators in support cjf their 
claims for delays on the job. 

Witness was present at the close of the second day’s 
session of the arbitrators and heard Mr. Baldridge say 
that he was not through, and witness thought Mr. Garrett 
said he was not through. Neither of the attorneys 

179 for the arbitrators announced that thev were ready 

i 

to close their case or would close their case. 

Thereupon letter dated September 8, 1931 frpm the 
Comptroller General to Rust was received in evidence as 
Defendant ’s Exhibit No. 18, and is as follows: 
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4 ‘The Rust Engineering Company has requested review 
of settlement of April 14, 3931, disallowing its claim 061718 
for $36,617.47 alleged to be due as additional compensa¬ 
tion for work performed under contract Tlsa-558, dated 
November 9, 1928, with the Treasury Department, for con¬ 
struction of an extension to the Government Printing Office. 

“The claim consists of two items, the first $16,397.06, 
representing demands stated to have been made upon the 
contractor by the Truscon Steel Company and the Lehigh 
Structural Steel Company , subscontractors, in amounts of 
$523.61 and $ 15,875.45 , as storage and drayage charges 
on material after deliverv at the site and before needed for 
the construction work due to delay in the normal progress 
of the project by reason of additional foundation work. 
Item 2 of $20,220.47 represents alleged additional costs 
of material and labor in producing, furnishing and installing 
tile required by the Supervising Architect over the cost of 
furnishing and installing tile of the kind upon which the 
contractor claims to have based his bid. 


“The contract of November 9,1928, required the contrac¬ 
tor to furbish all labor and materials and perform all work 
required in clearing the site and constructing complete 
(except mechanical equipment, elevators, dumb-waiter and 
lift) an extension to the Government Printing Office Build¬ 
ing in accordance with specifications, the work to be com¬ 
menced within ten calendar days after receipt of notice to 
proceed and to be completed within 540 calendar days there¬ 
after for a total consideration of $823,700. The contract 
consideration was increased by the sum of $93,384 as a re¬ 
sult of authorized additions, making an aggregate 
ISO consideration of $917,084 which has been paid. 

“It appears from the record that when the exca¬ 
vations were commenced, the ground upon which the struc¬ 
ture was to be situated was found not only different from 
what could reasonably have been expected from information 
on hand but that it changed in bearing capacity in various 
locations requiring changes in the footings, and that in 
order to determine the size of each footing it was necessarv 
to make test borings which had to be made one or two at 
a time as progress in the excavating disclosed changed 
conditions. The contractor submitted itemized claims for 
additional compensation under the following general heads: 


i 
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1. Job Organization. 

2. Job Office Expenses—insurance. 

3. Well Point Pumping System. 

4. Steel Sheet Piling. 

5. Claims Truscon Steel Company. 

6. Claims Lehigh Structural Steel Company. I 


“After conference between the representatives of the 
contractor and the Treasury Department a definite pro¬ 
posal of the contractor to accept $10,299.32 for the first four 
items was approved by the Secretary of the Treasury May 
16,1930, but items 5 and 6, which form Item 1 of the present 


claim, were rejected by the Secretary of the Treasury as 
being in the nature of damages and as not constituting 
either labor or materials entering into the construction of 
the foundations. The Supervising Architect had reported 
in his letter of April 23, 1930, that while such additional 
costs might be attributable to the delay in the jprogress of 
the work due to the time taken in placing the footings, it was 
in no sense a necessary part of the work in placing such foot¬ 
ings. As a result of the extra work the contractor was 
allowed 71 days’ additional time for which liquidated 
181 damages were not charged. 

“In letter of October 2, 1929, from thq contractor, 
it is stated that the claim of the Lehigh Structural Steel 
Company had not been worked up in detail and substanti¬ 
ated with invoices, etc., but that as soon as tl^e same was 
done it would be submitted separately. No itemization of 
this claim is found in the record, and, even if otherwise 
allowable, it could not be allowed in the absence of such 


itemization and supporting evidence. 


# * * * * • i * 


‘ 4 The contracting officer, as stated above, determined that 
the contractor was entitled to 71 days’ additional time and, 
also, to compensation of $10,229.32, and that the contractor 
is not entitled to the amounts claimed under It^ms 5 and 6. 
The contract having made such finding final ancl conclusive, 
the merits of the claim as to said items are not for consid¬ 
eration bv this office. ’ ’ 


182 The program of the arbitrators wap to decide 
whether Rust was responsible for any qf the delay. 

10—6371a 
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There was no mention to be made of money until the re- 
sponsibility was fixed as to whether or not Rust was re¬ 
sponsible for the delay. That method was followed in the 
proceedings before the arbitrators. 

The witness did not testify with respect to damages at 
all, and he did not remember anybody testifying as to dam¬ 
ages suffered by Lehigh. He remembered that the arbi¬ 
trators announced that the testimony would be confined to 
the question of responsibility for delay. His attention was 
called to a statement of Mr. Hart, appearing on page 60 of 
the arbitrators’ record, and he was asked if that is what 
he had in mind when he stated that the program was to 
limit the testimony to the question of responsibility for 
delay, and he answered, “that is exactly what I had in 
mind.” 

From that point on he believes that procedure was fol¬ 
lowed bv the arbitrators. 

•/ 

His attention was then called to the statement of Mr. 
Eidlitz appearing on page 129 of the arbitrators’ record, 
and was asked if that was right and answered, “Exactly 
right.” That was one of the announcements the witness 
referred to. 

His attention was called to a statement of Mr. Eidlitz 
appearing on page 211 of the arbitrators’ record. He stated 
that he recalled that statement being made. After that point 
in the proceedings of the arbitrators, no proof was taken 
with respect to damages by anybody. Rust never admitted 
any indebtedness to Lehigh so far as damages for delay 
was concerned. The question of such an admission was 
never raised by anybody, and no statement was made by 
anybody before the arbitrators as to the accuracy or the 
justness of their claim. 

Witness presented all claims of his company against the 
Government. Rust disputed liability because of the 
183 clause in the contract which exempted it from any 
liability to the sub-contractor due to causes beyond 
its control. 

Witness did not concede that Lehigh had sustained dam¬ 
ages because of delay. Some of the steel may have been 
fabricated by Lehigh in January but Lehigh was not ready 
to start work on January 15th as called for by the contract, 
and as far as storing the material is concerned they had 
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permission to store it with the Pennsylvania Railroad Com¬ 
pany for nothing. 

Witness did not enter into a discussion of thojse matters 
before the arbitrators, and nobody raised that question be¬ 
fore them. Witness did not have the details of the claim 
at that time; did not know what Lehigh was claiming ex¬ 
cept that it was claiming for storage of equipment, and der¬ 
ricks, and the operation of derricks in Washington, when 
it did not cost them a thing to do that here. ! They had 
something around three or four thousand dollars; he thinks. 
Witness was not prepared with proper testimony at the 
time of the arbitration to dispute that claim, but at the time 
of the present hearing was so prepared. 

4 ‘The Court: Didn’t Lehigh state their claim to the arbi¬ 
trators, involving various items and various amounts, and 
state this is our claim against Rust? 

“The Witness: That was the first which camje to light, 
and I had not seen it at that time. Of course, I have not 
seen it since. 

“The Court: You did not have any witnesses to support 
your defense of the amount of damages claimed, to show 
that they were excessive and that they did not have that 
amount of damages? 

“The Witness: It may have been we never brought it 
out at the testimonv. 

“The Court: But the parties to the arbitraticjn were to 
determine that question. 

184 “The Witness: Whether they were liable or not 
for the delay? i 

“The Court: Certainly, whether or not you w^ere to de¬ 
termine to what extent you should respond in damages, if 
any. 

4 4 The Witness: But they did not find that we Were liable, 
I don’t believe. 

44 The Court: Well, they have got an award here. 

44 The Witness: I don’t think so. 

44 The Court: It says you are liable for $2^,000. All 
right.” v | 

Rust was never afforded an opportunity to offer proof to 
the effect that Lehigh was not ready to proceed with the 
work on January 15th. If given that opportunity, Rust 
could have proven that Lehigh was not ready on that day. 
If a subsequent hearing had been held by the arbitrators, 
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Rust would have been able to show that it did not cost 
Lehigh anything to store the material; and also on the job 
here, whether or not they were ready on the 15th of Jan¬ 
uary. They could have shipped their material to Washing¬ 
ton free of storage charges or anything else because that 
was the arrangement that Lehigh had with the Pennsyl¬ 
vania Railroad. 

No steel was stored in the railroad yards until after the 
first shipments were made on March 15th and then it was 
stored there until Lehigh got through with the strike about 
wages, which lasted somewhere around a month—from 
April 1 to April 25. Lehigh did not pay storage to the 
Railroad Company. That was free. The Railroad Com¬ 
pany unloaded the material and stored it for them free. 

It was the custom of some association of which Mr. Eid- 
litz was the head to make charges for storage when they 
stored the material in their yard of 55 cents a ton. 

Lehigh tried to inject that into our contract. We 
185 did not know anything about it until two years later. 

Witness was not in a position to prove that there 
was no such custom. 

“The Court: Even though you had the opportunity? 

“The Witness: What was the object of storing steel at 
Allentown at the steel plant when they could have had a 
free storage place here in Washington?” 

Lehigh had steel fabricated and ready to be erected on 
January 15th. Witness could not have established other 
facts with respect to the custom of charging storage or 
about idle derricks. The claim for idle derricks would have 
been a legitimate one if the derricks were not operating on 
another job. 

The witness knew about the planks which were being op¬ 
erated on another job during the period Lehigh was charg¬ 
ing Rust for in the latter statement. Witness never inves¬ 
tigated as to whether there were idle derricks. If given an 
opportunity Rust could have refuted the claim of Lehigh 
with respect to the time lost by their men because of delay. 

The Lehigh people did not have on the job the number 
of men they claimed. 

Attention was called to those things in the brief filed by 
Rust, and also to the fact that they had not paid any stor¬ 
age to the Pennsylvania Railroad. Proof could have been 
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submitted on that point had Rust been given [the oppor¬ 
tunity. 

There was nothing in the contract between Rjist and Le¬ 
high as to this 55 cents per ton storage charge claimed by 
Lehigh. Some correspondence passed between the parties 
with respect to that matter. 

Witness told Lehigh Rust was not interested jin that rul¬ 
ing. Witness recalled a letter appearing on pa^e 59 of the 
Rust brief. That letter was addressed by the Supervising 
Architect to the Rust Engineering Company in jcare of Le¬ 
high Structural Steel Company, on Pennsylvania Avenue, 
in Washington, and was dated December 3, 192k The let¬ 
ter came to the attention of Rust long after the testi- 

1S6 monv was taken before the arbitrators. The letter 

•/ 

came to the attention of witness in the! first brief 


submitted by Lehigh. Lehigh stated that that | ruling had 
been accepted by the Supervising Architect and that it was 
a part of Lehigh’s contract with Rust. The letter referred 

to bv the witness is as follows: 

•/ 

“Reference is made to your letter of the 28th jiltimo rela¬ 
tive to the fabrication of the structural steel for {he Govern¬ 
ment Printing Office, Washington, D. C., in whiqh you state 
3 'Ou would like to be governed by the Code of Standard 
Practice as adopted by the American Institute of Steel Con¬ 
struction, wherever your specifications do not cover the 
work. 

“In connection, you are advised that this procedure is 
considered satisfactory to this office and the inspector for 


the work will be advised accordingly. 

“By direction of the Supervising Architect, 


“Respectfully, 


‘ 4 (Signed) - \ -, 

Technical \ Officer. 


Rust never wrote the letter of the 28th ultimo referred to 
in the quoted letter. Witness recalled having spen the let¬ 
ter of March 25, 1931, from the Treasury Department to 


Rust. The letter received from the Treasury Department 


was as follows: 


“Reference is made to your letter of the 25th instant, 
requesting an interpretation of office letter of D ecem ^ er 3, 
1928, addressed to the Rust Engineering Company, Care of 
Lehigh Structural Steel Company, Washington^ D. C., re- 
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lating to the acceptance of the ‘Code of Standard Practice,’ 
as adopted by the American Institute of Steel Construction, 
in connection with the structural steel for the extension to 
the Government Printing Office, this city. 

“In this connection you are advised that it was the un¬ 
derstanding of this office in accepting the provisions 
187 of the above mentioned code, that the requirements 
of the code were to apply to minor details in connec¬ 
tion with the approval of the shop drawings and the shop 
inspection of this steel that were not specifically covered by 
the contract requirements. 

“By direction of the Acting Supervising Architect, 
“Respectfullv, 

“ (Signed) GEORGE 0. VON NARTA, 

Technical Officer.” 

When witness took this matter up with the Supervising 
Architect’s Office lie objected strenuously to being bound 
by this 55 cent per ton storage charge. Rust knew of no 
practice or custom that prevailed with respect to that charge 
of 55 cents. Nothing was said about such charge at the 
time the contract was entered into by the parties. 

Rust did not receive at any time a definite, specific claim 
as to the losses of Lehigh. Rust received from time to time 
certain claims of Lehigh for delay. He recalls the first 
claim was for $16,000. Then it was jumped up to $22,000— 
$18,000, $36,000, and on up as high as $44,000. He could 
not recall whether five or six such claims were received, but 
most of those received before the filing of the claim with the 
Government were temporary claims, but none of them 
definite at all. 

None of the claims received bv Rust as above stated were 
supported by vouchers or proof of actual payment by Le¬ 
high. 

Witness had several conferences with Mr. Myers. In 
those conferences witness did not have any records of any 
sort. They were merely a guess, and what Myers and I 
had reference to at that time was how much of this could 
we put in to make plausible so that the Government would 
accept it. The witness and Myers got together on several 
occasions, and witness would say, “This is not plausible” 
or to cut this out, and Myers would say “Let us get in as 
much as we can, what do you care! You are not getting the 
money.” 
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188 Witness did not think he had discussed the ques¬ 
tion of idle derricks with Myers. Witnessj and Myers 
discussed the claims presented by Lehigh undejr the head¬ 
ing of storage, idle derricks, strikes, and so forth; for in¬ 
stance, they discussed the charge made by Lehigh on ac¬ 
count of wages increase, and witness told Myers that if 
Lehigh put that in in the way it is now, the Government 
certainly would know that Lehigh had more hours than it 
had actual men on the job to make up those hoprs. Myers 
said, “We will reduce it a little bit” and we finally did. 

Witness and Myers did not have the time sheets, payrolls 
or anvthing of that sort. 

* o i 

When the storage charge at Allentown wa£ made up, 
Myers said the Standard Practice will give us cents, and 
so we did charge this amount up. Witness sajd, “If you 
can substantiate it it is all right to claim it, because we are 
not responsible for those things”, and that is the way the 
things were put in. In order to preserve any claim at all 
we had to stick in just a lump sum away back! in Septem¬ 
ber, which was the $22,000 lump. Lehigh claimed $22,000 
and some odd dollars. That was put in to preserve our 
right to keep the claim going. It was made up finally at 
$15,000 and some odd dollars. 

With respect to the claim for installing oh erecting a 


derrick and an engine and the facilities that would be used 

j 

which are necessary to unload steel and move }t around in 
the yard, witness stated that no such equipment was placed 
there by Lehigh. The material was handled liy the Rail¬ 
road Company. It was unloaded from the cars[ by a crane 
of the Railroad Company, placed on the groundL sorted and 
then picked up again and put on the derricks | and hauled 
to the job as it was required for the job. For this service, 
the Railroad Company made a nominal rental] charge for 
the lot, and the cost of loading the equipment from 
189 the ground to the truck. Lehigh got all the storage 
and unloading from the cars free. 

Witness discovered the arrangement between Lehigh and 


the Railroad Company after Lehigh’s brief had been sub¬ 
mitted to Rust. That brief contained a cla^m of some 
twenty-three or twenty-four hundred dollars for that serv¬ 
ice. The amount had not been paid to the Railroad by 
Lehigh. That was one of the matters Rust wanted the op¬ 
portunity to be heard on. That question was pointed out 
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to the arbitrators in the brief filed by Rust. A portion of 
the brief touching this matter is as follows: 

“As stated above, the usual method for a job of this 
size is to procure a storage yard at the point of delivery, 
as near as possible to the building site, unload the steel, 
sort it, reload on trucks and haul the steel to the site. This 
is exactly the method that was employed by Hendricks 
(Lehigh) oh this job and such arrangement must have, in 
any event, been contemplated by them when they took the 
contract. They did not, however, have to make their ar¬ 
rangements for January 15th, because their knowing of the 
prevailing conditions at the job made it unnecessary to do 
so. Hendricks did negotiate with the Pennsylvania Rail¬ 
road through their Superintendent of the Baltimore Di¬ 
vision, Mr. J. G. Scheaffer and Mr. Kirk, their Chief Clerk, 
at Baltimore, Md., and the arrangements actually made 
were even better than contemplated originally, in that Hen¬ 
dricks (Lehigh) leased, for a nominal rental (made neces- 
sarv bv Interstate Commerce Ruling) at Washington, D. 
C., a vard from the Pennsvlvania Railroad under an ar- 
rangement whereby the Railroad unloaded all the steel and 
stored it on the leased yard free of charge. Further, the 
only expense that Hendricks (Lehigh) had was the rental 

of locomotive crane service from the Pennsvlvania Rail- 

* 

road to reload the material on trucks for hauling to 
190 the building site, which expense they would have in 

any event on a job of this size. Hendricks (Lehigh) 
made arrangements for the yard about February 1st, sign¬ 
ing a lease which gave them the use of the vard from March 
1st, to September 30th, a period of seven months, although 
under the Rust-Lehigh contract the erection of steel was 
only to require a period of 90 days. The locomotive crane 
service, under this lease arrangement, commenced May 1st. 
The fact that these arrangements were actually made can 
be confirmed by Mr. J. G. Scheaffer, Superintendent of the 
Baltimore Division of the Pennsylvania Railroad at Balti¬ 
more, Md., and Mr. Kirk, Chief Clerk of the Pennsylvania 
Railroad at Baltimore, Md.; also Mr. J. P. Padian, Division 
Freight Agent of the Pennsylvania Railroad at Washing¬ 
ton, D. C., and Mr. Grover Blackstone, Local Freight Agent 
of the Pennsylvania Railroad at Washington, D. C.” 


The facts asserted in the brief as above indicated could 
have been established by the persons named therein. Rust 
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was in position to refute the charge made by Lehigh for 
wages in this way. The job would take any ordinary good 
steel erector six weeks to complete. It took Lehigh some¬ 
where around six months to erect it. Rust had information 
which showed that Lehigh did not have the number of men 
on the job it claimed to have. Rust had its o\^n records 
and those of the Government. Rust started to present that 
testimony, and when it succeeded in refuting th£ first two 
days of testimony given by Hull as to his daily reports, with 
the number of men on them, the discussion wad taken off 
the record and dropped, and the arbitrators decided to go 
ahead with the arbitration to decide whether or not Rust 
was responsible for the delay. 

191 Hull produced a record which said he had so many 
ironworkers. Witness thought a total of twelve. 
Hull testified to one day and started on the second and im¬ 
mediately Rust brought out its records which Iwere con¬ 
firmed by the Government construction engineer. Rust’s 
records showed that Hendricks had only six or s jven, when 
Hendricks’ records showed twelve. Immediately Mr. Eid- 
litz said, “The discussion is off the record”, and [when they 
started in Mr. Hart said, “We will confine ourselves to the 
question of delay”. The record only shows the little testi¬ 
mony of Hull about his twelve men for the first day, and as 
soon as Rust refuted that it was “off the record!”. 

Witness was referring to the testimony of Hullj beginning 
on page 55 and ending on page 61 of the arbitrators’ tran¬ 
script. 

After the announcement of Mr. Hart that tjie parties 
should confine their proof and statement to the main issue 
in question, no further evidence was offered by anybody as 
to money losses by Lehigh. 

Witness knows that Lehigh was not ready t}o proceed 
with its contract on January 15th. The test required by 
the Government to be furnished by Lehigh had not been 
provided. Tests were not provided until sometime the lat¬ 
ter part of March. He thought there was a letter to that 
effect from the Government somewhere. He did not know 
that he had seen that letter. 

Witness would say that Lehigh was ready to go forward 
with its contract about April 1st. They did not actually 
start until the latter part of April, but they had a strike in 
between time and they could not work. The master of Le- 
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high’s being unprepared to proceed with their work on 
January 15th was one of the matters Rust desired to be 
heard on by the arbitrators. Rust was in a position to 
offer evidence of the fact that Lehigh was not ready 

192 to proceed on January 15th. The witness did not 
recall any evidence offered by Rust in the arbitration 

hearings as to back charges against Lehigh. He did not 
believe he testified before the arbitrators with respect to 
back charges, and does not remember whether the back 
charges were mentioned in the brief filed with the arbitra¬ 
tors. The Rust Company was paid for extras in connection 
with the foundation. These extras consisted of additional 
excavation and—concrete, the pumps and equipment that 
worked directlv in connection with the lowering of the foun- 
dation. That work was made necessarv because of the soil 

m/ 

condition in the bottom of the footings. 

Attention was called to this condition by the construction 

engineer for the Government. The Government had Rust 

make tests by driving down test pipes in order to determine 

the soil condition. This work took about seventy davs— 

* •/ 

something like that. This work was done under the direc¬ 
tion of the Government engineer on the job. The Govern¬ 
ment did not permit Rust to go on with the footings with¬ 
out doing the things that the engineer required. The Gov¬ 
ernment allowed Rust a seventy-one day extension of time 
because of the delays arising out of the soil condition. No 
money allowance was made Rust for that delay. 

Rust’s original contract called for completion of the job 
in five hundred and fortv davs and because of the soil con- 

•' V 

dition seventy-one davs were allowed as additional time for 
completion. 

The job was completed by Rust six weeks ahead of sched¬ 
ule time. 

The witness did not think the arbitrators had before them 
any Lehigh payrolls. He did not see them. There was 
nothing like that shown that he remembers. 

193 He assisted in the preparation of Rust’s brief and 
he and Mr. Garrett got together the volume of cor¬ 
respondence. 

Witness believed Mr. Hull was still on the witness stand 
when Mr. Hart made the statement that the arbitrators 
would take up the main issue. Mr. Hull was thereafter 
cross-examined by Baldridge regarding other matters. 
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Witness did not think there was any cross-exain|ination of 
Hull by Baldridge as to payrolls and so on. 

Witness recalled a statement by Mr. Eidlitz, appearing 
on page 155 of the arbitrators’ record. He also recalled 
statements of Mr. Eidlitz on page 211 of the arbitrators’ 
record, and on pages 237 and 238 of the arbitrators’ record 
made by Eidlitz. 

After these statements were made by Mr. Eidlitz, Mr. 
Garrett did not at any time submit any proof of j the claims 
specified in Lehigh’s statement. 

Witness recalled the statement of Mr. Garrelt on page 
239 of the arbitrators’ record to the effect, “That is merely 
the allegations of what we expect to prove and we have not 
finished proving them.” That statement was ijnade very 
near the end of the hearing. 

Witness thought that at the commencement of the arbi¬ 
tration hearings Mr. Mullen passed around a specification 
of Lehigh’s claim, to which Mr. Baldridge objected and they 
decided that off the record, and they were not to be con¬ 
sidered until after the testimony had been heapd regard¬ 
ing responsibility for the delay. The paper thus passed 
around by Mr. Mullen is the same paper to which Mr. Gar¬ 
rett and the arbitrators referred toward the c^ose of the 
hearing and said they were not considering that ajs evidence. 

The witness stated as follows: 

“Q. At the time you received these figures from Myers 
for the purpose of presenting the claim tp the Gov- 
194 eminent, did you have any reason to believe that 
Lehigh would not be able to substantiate this claim 
by proper evidence? A. The figures that were presented to 
me to present? 

“Q. Did you at that time know that Lehigh would not be 
able to support their claims by proper evidence? A. No, I 
did not. I did not know that.” 

On cross-examination, witness testified that he had been 
continuously with the Rust Company since May |1928 in the 
capacity of General Superintendent and Purchasing Agent 
and then General Superintendent of the job in question and 
all jobs for the Rust Company from May 1929, and had been a 
superintendent of a number of construction jobsj which had 
steel going into them. That it is a general practice to ar¬ 
range for a storage yard at the job and to unload the steel 
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into storage. This practice depends on several conditions, 
including location of the job and railroad facilities, and in 
a way it depends upon how quickly one can bring the mate¬ 
rial in. Witness would say that one would be more apt to 
have a storage yard where one is on a main line to relieve 
congestion of unloading the cars. For instance if twelve 
or fourteen cars came down at one time on the main line, it 
would be bitter to get rid of them and store the materials 
rather than haul it to the job and try to erect it, and that 
depends on whether one had a siding and crane equipment 
for unloading the cars. There were sidings here in Wash¬ 
ington and the necessary equipment for unloading the ma¬ 
terials. There is a crane in the Pennsylvania Yards. It 
was not the economic thing to do to unload the cars directly 
into the trucks because the Railroad gave free storage. It 
is more economical to unload it in the storage yard for this 
particular job than it would be to haul it directly from 
the cars to the job on account of the sequence in which 
195 the steel was received in Washington. For instance, 
they received second story steel before the basement 
steel, but it depends on the erector entirely. 

He was asked whether the general thing is not to ship 
the steel as it is wanted and take it out and unload it directly 
on to the truck, and said, 4 4 That can be arranged that way, 
but it is hard to arrange a thing like that, especially the way 
the railroads transfer the shipments around”. This steel 
came in on the Pennsylvania Railroad and was put on a 
siding available to the yard crane of the Pennsylvania Rail¬ 
road, and it was unloaded on the ground. 

Witness' did not know how large an area they had for 

that. The Pennsylvania crane or locomotive crane was fur- 

nished by the railroad and they loaded the steel on the 

trucks. Witness did not know whether thev did that with 

* 

the Pennsylvania Railroad labor or not, but the progress 
reports would show. Witness did know that Hendricks did 
not have any report down there. Witness did not think that 
the Pennsylvania Railroad loaded those trucks with their 
labor—didn’t know whether it was their labor or the trans¬ 
fer company’s labor, but did know it was not Hendricks’ or 
Lehigh’s labor. If it was the transfer company’s labor they 
would be employed by Hendricks, and Hendricks would have 
to pay for it in either case, whether he hauled it to the job 
or not. If that was unloaded from the railroad cars on to 
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the trucks, the railroad or the transfer company vjould have 
a report on that. The Pennsylvania Railroad Company un¬ 
loaded it. The Railroad sorted it for them. Does not know 
whether it was the railroad company’s employeesJ If it had 
been unloaded directly from the cars to the trucks, there 
would have been some employees there of some jkind—the 
railroad company, possibly the truck company, pos- 

196 sibly Lehigh, possibly Hendricks—to put up the 
slings for the material to guide it properly from the 

cars, even though the railroad company furnished [the crane. 
They would have to have a crane because that w4s the way 
it was arranged down there. It was arranged foij* the Rail¬ 
road to take it off the cars and pile it on the ground, and 
they sorted it there with the employees mentioned; they 
sorted it there with this same number of employees they 
would have to put it on the trucks, and when it came time to 
use that steel in the building, they had to pick it up again 
and put it on the trucks. 

Witness didn’t know who the employees were down there 
the second time, but somebody did it. Witness thought the 
railroad paid for that. Did not know. 

Witness was first on the job in February and tbok actual 
charge of it the latter part of May. He was in; continual 
touch with the cost of the job from the start, Whether in 
the office or not. He testified before the arbitrators that he 
came down and took actual charge of the job on May 22d to 
relieve Constantine, who was the superintendent at that 
time. 

He also testified before the arbitrators that at the time 
he arrived R derrick was standing on the third floor and 
A derrick on the first floor. 

At that time the chasing in the machine room building 
was completed. Chasings were cut and the coliimns were 
up. 

The statement of Mr. Eidlitz on page 211 of tl|ie arbitra¬ 
tors’ record was made pretty late in the session—towards 
the close, on the afternoon of the second day. 

At the time of preparing the Baldridge brief, Witness did 
not have access to the exhibits before the arbitrators. He 
knew that no payrolls were submitted to the arbitrators nor 
any daily reports. One was thrown out. He did not 

197 remember that Mr. Garrett presented payjroll sheets 
to the arbitrators. He may have pointed out some 
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package, but it was never opened or displayed before the 
arbitrators at that time. He did not think it could have 
been presented formally. He did not know if they presented 
things that way or not. They may have slipped it in. 

He heard the testimony of Hull at page 56 of the arbi¬ 
trators’ record that recalled testifying himself at page 
158 of that record, to the effect that Rust had not, at that 
time, rendered any bill to Lehigh for delays occasioned 
Rust bv Lehigh. 

He recalled that he presented a claim to the Government 
and recalled that the claim was taken from figures made up 
by Mr. Myers and amounted to approximately $15,000. 

Witness identified letter from Rust Company to the Su¬ 
pervising Architect, signed by the witness, of October 1, 
1929, as Plaintiff’s Exhibit No. 7, as follows: 

“Subject: Government Printing Office. 

“Dear Sir: 

“Referring to recent verbal request for detailed infor¬ 
mation in support of our claims set forth in our four let¬ 
ters to you of June 10, 1929, and our letter to you of Sep¬ 
tember 9, 1929, we have prepared and herewith enclose a 
statement showing the additional amounts to which we feel 
we are entitled to reimburse us for the following general 
items: 

“1. Job Organization. 

“2. Job Office Expenses—Insurance. 

“3. Well Point Pumping System. 

“4. Steel Sheet Piling. 

“5. Claiins Account Truscon Steel Company. 

“6. Claims Account Lehigh Structural Steel Com¬ 
pany. 

198 “This statement has been made to show the items 
under each of these headings for both the full 90- 
day period that we were actually delayed by subsoil con¬ 
ditions and also the period of 71 days extension which was 
actually allowed by you on account of such delays. 

“In explanation of the fact that these claims were not 
included in our estimates covering extras authorized by 
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you in connection with the subsoil conditions referred to 
and the changes in foundations resulting therefro|m, we re¬ 
spectfully suggest for your consideration the fa^t that as 
these changes arose, one by one, due to the lack jof a com¬ 
prehensive plan indicating in general probable subsequent 
changes, we had no way of anticipating the number of such 
changes or the period of time over which they would ex¬ 
tend, and even if this had not been the fact, we had no way 
of determining the extent of additional job overhead ex¬ 
pense incurred until the last of such changes had li>een made 
and the results thereof had assumed a definite status. Our 
Mr. Constantine’s letter to you of April 22nd, 1929, set 
forth our position on this point. 

4 4 In this connection, however, we wish to ref^r you to 
our several letters on this subject dating back ^.s far as 
the first of March, 1929, and while the changes [were still 
in process of being made, and in such letters we indicated 
that job overhead was not included in our estimates cover¬ 
ing specific changes. Our proposals covering later changes 
contained the following stipulation: 

“ ‘This proposal is estimated on the same basijs as other 
proposals for lowering footings submitted to th^ Depart¬ 
ment prior to our letter of April 22, 1929, and aijiy special 
allowance found due us as outlined in our letter^ of April 
22nd and June 10th, 1929, should apply also to this 
199 work. ’ 

This indicated, of course, that the particular pjice being 
quoted did not include job overhead. 

“These claims represent actual loss to us by reason of 
the delays due to foundation changes which were entirely 
beyond our control, and which we trust that same will meet 
with your favorable consideration. Should you desire any 
further information in this matter, we shall be glgd to fur¬ 
nish the same, and at the same time we should appreciate 
the opportunity of personally going over the matter with 
you before final action is taken.” 

Witness identified Plaintiff’s Exhibit No. 7-A as the state¬ 
ment made up by the witness and Mr. Myers and Vhich was 
presented to the Government, as follows: 
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“Detail of Claim, Item ir6, 

In Our Letter Oet 1, 1929, 

In Behalf of 

Lehigh Structural Steel Co. 

00 Day Basis. 71 Day Basis. 

1. Labor handling equipment into 
R. R. Storage Yard waiting to place on 
job, Derrick, Engine, and inci- 
200 dental equipment— 

126% hrs. labor @ $2.7853.. . $352.34 $352.34 

Labor rate shown $2.7853 per hour 
is made up as follows: 


Actual Scale.1.65 

Insurance 22.77%.375705 


2.025705 

Lehigh Overhead 25%.506426 


2.532131 

Lehigh Profit, 10%.253213 


2.785344 

2. Storage on 2279.2 tons steel fab¬ 
ricated Jan. 15 to Apr. 15, 1929. See 
Exhibit #1 @ .55 ton per month or 

fraction thereof . 3760.68 3760.68 

3. Increase in Ironworkers’ 
wages—Wage increase in effect Apr. 

1, 1929. Job schedule 1/15 to 4/15. 

14951 hrs. @ .2532. 3785.59 

11533 hrs. @ .2532. 2920.16 

Actual increase in wages 15^ per 
hour. .2532 per hr. made up as fol¬ 
lows : 

Actual increase .15 

Insurance 22.77 % .034155 


.184155 











I 
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90 Day Basis. 71 Day Basis. 

Lehigh Overhead 25%.046039 

— 

.230194 


201 (Brought forward) . . .230194 
Lehigh Profit 10% ... .023019 


Total .253213 

Hours worked and paid for each 
week 5/1 to 10/2 available should 
same be required. 

4. Rental value of equipment: 


2 Derricks @ 60.00 wk.. 120.00 

2 Hoists @ 50.00 wk.. 100.00 

1 Compressor @ 45.00 wk.. . 45.00 

Plant and Incidental equip¬ 
ment . 75.00 


13 weeks 
11 weeks 


340.00 


340.00 4420.00 

340.00 


3740.00 


5. Interest on value of Structural 
Steel F. O. B. Washington, D. C., 
$150,000.00. 

91 days @ $25.00.. 2275.00 

71 days @ $25.00.. 


1775.00 


14593.61 


I 12548.18 


Brought forward . . 
Rust 10% Overhead 


Rust 15% Profit 


14593.61 

1459.36 


16052.97 

2407.95 


12548.18 

1254.82 


13803.00 

2070.45 


18460.92 


15873.45” 


202 An earlier claim was presented about th^ first part 
of September, at which time the Government gave us 

11—6371a 


i 
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time to either get it in or dismiss, and that first claim was 
the lump sum of $22,935.00. 

The foregoing statement was made up by the witness and 
Myers for presentation to the Government. It was thought 
to be as plausible as we could make it. The statement con¬ 
tains no item for railroad storage in Washington. That 
was one item that the witness and Myers agreed to leave 
off. It was one of the items witness called Myers’ atten¬ 
tion to. 

There is a claim in Lehigh’s brief for railroad storage. 
He never had anything in detail about the railroad storage 
item. 

The following then occurred: 

“Q. At that time you had seen that letter of October 9th 
hadn’t you? A. Yes, I have seen that letter. 

“Q. You had that at the time? A. Let me see this (ex¬ 
amining paper). We had this made up before they had 
that made up. This went with my letter to the Supervising 
Architect on October 2nd. ’ ’ 

His attention was called to a stamp on Exhibit No. 7-A 
of November 13th and he said he could not help that. That 
Rust had a letter from the Supervising Architect’s Office 
asking for more information and 7-A was sent on October 
2d. Witness received the letter of October 21, 1929. He 
did not knoW whether the steel referred to in the letter was 
stored in Allentown or not. Lehigh said not. There was an 
item for storage at Allentown. It should not have been 
stored there. It should have been shipped. 

His attention was called to the item of $352.34 covering 
labor, handling equipment into railroad storage 
203 yard, waiting to place on job, derrick, engine and 
incidental equipment”. 

He was asked how Lehigh could furnish any vouchers for 
the increase in ironworkers’ wages of 15 cents an hour, and 
replied “they could give us time book on that and some¬ 
thing that would jibe with our records, because we had sent 
a number of men out on the job.” 

Witness did not check the record with the Rust records 
at the time. He wrote the letter of October 14th. That 
letter did not apply to that statement at all. It was in re¬ 
sponse to the letter of October 9. That was after that. 
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statement was made up. The statement in thi letter of 
October 14th is as follows: | 

“We disagree with you in connection with thej hours for 
increase in wages. That is taken from the Government’s 
records as well as our own as to the number of men you 
had employed on the job. For instance, referring to the 
work done after that general strike, you mention 1408 hours 
for the week of September 25th. Your total bjalance for 
this week could not equal that number of hours.’’ 

204 Witness was asked if he corrected tl^at in the 
statement w’hich he gave to the Government and he 
said, “No”, the charge had already gone in. 

lie remembered receiving a letter from Myers dated Oc¬ 
tober 21st, which stated: 

“The information given in our letter of October 9th was 
as accurate as we could present it, and if you feel your 
records are more accurate we suggest that youj use them 
instead.” 

Witness was asked what vouchers or invoices d[id he have 
or did Lehigh give him ordinarily for the item oj: labor for 
handling equipment, and so forth, in the railroad tyard, stor¬ 
age for so many hours, and answered, “On Lehigh’s report, 
we would look for the time book.” Rust had a check on the 
number of men Lehigh had but had not segregated that re¬ 
port to see what each man was doing. 

Witness did not know whether Lehigh rented equipment. 
The two derricks were on the job up until the latter part 
of November. He saw the derricks a good many [times. He 
did not see any name on the derricks and does hot remem¬ 
ber whether there was any name on the compressor or hoist¬ 
ing engine. There may have been. 

He talked with Hendricks while he was on the job and 
Hendricks told him he needed other equipment. As far as 
the witness knew, all of the equipment belonged to Hen¬ 
dricks. The actual charge for rental equipment contained 
in the statement is about the standard charged $er day for 
rental of derricks. He did not know whether Hendricks 
rented any equipment used on the job. 

When asked what invoice or vouchers Lehigh ^jvould ordi¬ 
narily give Rust for interest on the value of thej structural 
steel, f. o. b. Washington, D. C., he answered, “He would 
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give us a record of what was fabricated and when it 

205 was finished, and give us drawings and things of that 
kind that were necessarily used on the job. We got 

those drawings.” Copy of them were received in this let¬ 
ter for approval. From time to time Bust had some of the 
drawings but not all. Rust had no inspector in Lehigh’s 
shop. The contract provided for inspection by the Govern¬ 
ment. 

Rust was advised in March that steel had not been in¬ 
spected by the Government. When asked if he knew the 
practice was to have an inspector in the mill practically all 
the time while the fabrication is going on, witness an¬ 
swered “Yes”. When the steel is ready for inspection, the 
inspector goes there. 

The witness never checked the records to see when the 
inspector went to the mill. He knew from other records 
that the steel was not finished. He knew this from the 
record of the Government engineer, who said the inspection 
reports had not been received and he could not deliver any 
steel. That was the latter part of March. The witness and 
Garrett made up the file of letters. 

Witness remembered the letter of February 19,1929 from 
Lehigh to Rust, as having been received. The letter was 
received in evidence marked Plaintiff’s Exhibit 8, as 
follows: 

“We have had some considerable wait on the steel work 
fabricated in connection with our contract with you on the 
Printing Building. Due to the fact of various reasons and 
the foundations are not ready, we of course, are unable to 
ship this steel. We should like to receive payment on ac¬ 
count for the value of the steel thus fabricated. Feeling 
that if the foundations were ready we would be able to ship 
and thereby receive payment according to the terms of the 
contract: ‘present payment of 90 per cent of all labor and 
materials furnished during calendar month shall be made 
on or before the 10th day of the month following that 

206 in which the work has been performed.’ The mate¬ 
rial is stored in our yard at Allentown, Pennsylvania, 

where it can be inspected by anyone you may delegate. You 
may require a bill of sale or some other legal document as 
evidence that you have paid on account of this material, and 
if vou will advise what vour desire is we will be glad to 
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furnish it to you. Trusting you will give this njiatter your 
immediate attention, we are.” 

l 

At the time of the receipt of that letter, the Rust Com¬ 
pany did not take any steps to determine whether the steel 
had been inspected. He did not ask the inspector at the 
time, as Lehigh was supposed to do that themselves when 
they were rcadv for it. 

Witness said Lehigh could have commenced work April 
1st, but for the strike of the erectors. He did not mean to 
imply that Lehigh could not commence work o|n that day 
because the steel was not fabricated. He kifew of the 
structural steel workers strike. It was wi tli Lehigh. 
Everybody had settled up but Lehigh. There was a general 
strike originally and all the other contractors alp>out Wash¬ 
ington had settled in one or two days after A^ril 1st but 
Lehigh carried it on until April 24th. Lehigh was trying to 
drag the job out. Witness thought that one of fhe reasons 
Lehigh was not ready to proceed with the work <jm January 
15th was that tests had not been provided. 

Lehigh delayed the job after the witness came on the job. 
There was a delay of some three months to finish three 
extra beams and some twenty-four or twenty-five letters of 
correspondence. That is just about twice as l^ng as the 
whole contract should have taken. 

It was the impression of the witness that Lehigh 
207 was doing this to build up a claim against the Rust 
Company. Witness believed that because the man 
told him that. 

He remembered Mr. Brady testifying, on pag^ 101 of the 
arbitration record, to the effect that the dragging of the 
chasing and the cutting of the holes interfered Yfith the ex¬ 
peditious erection of steel. That statement of \he witness 
Brady was refuted later on bv testimony offered by Rust. 

The witness did not understand that the principal claim 
made in the statement rendered the Government for the 
time that elapsed after the job started was for the differ¬ 
ence of 15 cents an hour on account of the strike. The claim 
made up by the witness and Myers, and presented to the 
Government, included an item of 15 cents an hour in wages 
that Lehigh claimed from Rust running through) the period 
of time as a damage. That represented an increase in pay 
to the ironworkers that Lehigh was compelled ito pay be¬ 
cause they could not start and finish as agreed in the con- 
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tract. He knew the ironworkers received $1.50 per hour 
prior, and $1.65 per hour subsequent, to the strike. 

Steel could not be assorted at the railroad yards without 
blue prints. 

Letter of March 2,1929 was received in evidence, and ad¬ 
dressed to the Supervising Architect, from E. C. Constan¬ 
tine, as follows: 

4 4 Due to the delays occasioned bv conducting core analv- 
ses of the soil conditions and further delay caused by the 
lowering of certain foundations our structural steel sub¬ 
contractor has been forced to order the shipment of all 
fabricated material to Washington to be stored until such 
time as it may be placed in the building. Due to the condi¬ 
tions as noted above, we herebv make claim for additional 
compensation for the storing and re-handling of this 
material. ’ ’ 

208 Thereupon a letter of September 9, 1929 from Rust 
Engineering Company to the Supervising Architect, 
was received in evidence and is as follows: 

4 4 Supplementing our letter to you of April 22nd, 1929, 
(signed by E. C. Constantine) and our four letters of June 
10th, 1929^ (signed by A. R. Turney), we hereby make fur¬ 
ther claims for reimbursement of extra expense incurred by 
reason of delay sustained by us in the performance of our 
contract covering the erection of the Government Printing 
Office extension at Washington, D. C., due to (1) the making 
of soil tests and (2) extensive changes in foundations on 


account of subsoil conditions. 

44 Claims account Lehigh Structural Steel Co. 

4 4 Covering items of storage, wage increase, 
equipment rental, equipment storage. $22,935.71 

“Claims account Truscon Steel Co. 

4 4 Covering storage of materials, extra handling 
and hauling . 525.61 


4 4 If further data to substantiate the above is required, 
kindly advise and we shall be glad to furnish same. Other¬ 
wise you will please place our claims in line for prompt 
payment and oblige.” 

209 On re-direct examination, witness stated that no 
proof was received by the arbitrators with respect 
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to any amounts paid by Lehigh for handling the material 
at the railroad yard or with respect to other items contained 
in the claim that was presented to the Govermjient. Rust 
did not have an opportunity in the arbitration! hearing to 
review those claims. The details submitted iii the letter 
of October 2d were not before the arbitrator^. Nobody 
had ever asked for any details of the figures that had been 
mentioned. When asked by the Court if Rust had wit¬ 
nesses and data to go ahead with the proof, pie witness 
replied: 

“We never had that claim at that time in detail that way 
to try to substantiate it or refute it. We nevj^r had that 
opportunity. ’ ’ 

Rust wanted an opportunity to inspect the books and 
records and vouchers of Lehigh. Rust did riot have an 
opportunity at the time of the arbitration to ekamine any 
witnesses with respect to the actual losses that vjere claimed 
in this paper. Rust had nothing to work on at| all. 

Witness did not know whether Hendricks had ever sub¬ 
mitted any bill to Lehigh for the rental of the derrick, 
engine, and so forth. Rust was never shown ^ny receipt, 
bill or voucher like that. If Hendricks charged] Lehigh for 
equipment rental, Rust never knew a thing abhut it. That 
is one of the things Rust asked for. 

The letter of December 3, 1928 from Lehigh to the Su¬ 
pervising Architect’s Office related to the testfe that Rust 
had provided for; one for the mill test and the other fabri¬ 
cation. 

The final inspection or test had not been m^de prior to 
March 21, 1929. It was known three months before April 
1st that the wages of ironworkers were to go lip on April 
1st and there was no need for a strike. All the j contractors 
could get together and settle with the unions and 
210 pay the increased $1.65 and continue on without in¬ 
terruption, but Hendricks did not do it. He tried 
t o fight the unions and held them up before agreeing to pay 
that increase. Meantime steel was accumulating here in 
Washington. 

On re-redirect examination, witness indicated that part of 
the first floor steel was not shipped until the 23^d of March. 
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Thereupon, R. Bayard Baldridge, called as a witness on 
behalf of the defendant, testified that he is Assistant Sec¬ 
retary and General Counsel of the Rust Engineering Com¬ 
pany, and was connected with that Company in 1928 and 
1929. He represented Rust before the arbitrators. 

Lehigh suggested the arbitration. Lehigh appointed its 
arbitrator while the job was still in progress and before 
Rust felt that the job should be arbitrated, for the reason 
that the Rust contract with Lehigh contained a provision 
that Lehigh should indemnify Rust for anv delay that 
Lehigh put Rust to and Rust in turn was subjected to the 
liquidated damage in the Government-Rust contract, and 
also because Rust felt that Lehigh was greatly delaying 
them and Rust suggested it was not time to arbitrate until 
the job had been completed, and it was during the summer 
that Lehigh wrote and stated that it wanted to arbitrate 
and that it had appointed Mr. Eidlitz and called upon Rust 
to make an appointment. 

When the arbitrators convened on the first morning, 
someone representing Lehigh gave to each of the arbitra¬ 
tors and to Rust a copy of Lehigh’s claims at that par¬ 
ticular moment. Lehigh had stated these claims in various 
amounts over a long period of months. The amounts were 
changed later between the time of the hearing and the filing 
of the briefs, and were stated in a different amount in the 
briefs, but the statement that was passed around totaled 
$36,748 and some cents. 

211 The witness remembers objecting to it as having 
been different than the statement Rust had pre¬ 
viously received. He thought the statement Rust had re¬ 
ceived several months prior was in an amount around 
$24,000. 

Witness identified Defendant’s Exhibit No. 17 as the 
paper passed around by Lehigh. At the time of passing 
the statement of claim around, it was stated, “This is our 
statement of claim we expect to prove.” That happened 
before the testimony started and before the stenographer 
had taken any notes. 

Mr. Garfett first stated what they proposed to prove and 
the witness made a brief statement after that of Rust’s 
position. Witness explained that so far as the so-called 
preliminary delays, that is, the soil and foundation delays, 
were concerned Rust stood on the contract, but inciden- 
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tally in connection with that Rust would have td show how 
those delays occurred; that thev were due to dets of the 
Government and not acts of the Rust Company, and under 
Rust’s sub-contract with Lehigh Rust was in jio way re¬ 
sponsible to Lehigh. Mr. Mullen of Lehigh was first called 
to identify the contract and the contract drawings. Mr. 
Hendricks, the erector for Lehigh, was then called and 
immediately following Hendricks w r as his superintendent, 
Mr. Hull. 

Hull, in his testimony, referred to some dafly reports 
of Hendricks. They got into a little controversy in the 
manner in wiiich those daily reports had been niade. Hull 
talked about a “day book” and how it was made up, and 
we found he had dictated it to his wife over night and she 
had made it up but he could not produce the book and so on. 

Getting into that controversy led to the change of the 
procedure in this w’ay: Hull had testified that nine men 
were on the job from his daily reports. Our daily dairy 
which was kept on the job showed that Hendricks 
212 only had six men on the job on that particular day 
they started, which was April 25, and we confronted 
Lehigh with that in this way; that is, we offered to show 
that was wrong before they went on to the next item. The 
transcript of the testimony taken before the arbitrators 
shows testimonv off the record there. 

Immediately after the discussion off the record, Mr. 
Hart made a statement suggesting that counsel confine 
themselves to the main question in issue, and ^lr. Eidlitz 
had prior to that said in the discussion off the jecord that 
the arbitrators did not want to go into details. 

Following Mr. Hart’s statement, I think Mr. Eplitz made 
a statement that the Rust Engineering Company Would now’ 
introduce testimony to refute in a general way the state¬ 
ment of Lehigh as to what occurred with respe<pt to delay 
and confine ourselves to that. That procedure was never 
changed. It was later on restricted even further by Mr. 
Eidlitz announcing that from then on the arbitrators would 
take over the questioning of the witnesses anil that the 
attorneys should not do the questioning and jdiould not 
interrupt. 

Mr. Hart added that the attorneys might sug^ 
the arbitrators had finished with the witnesses, 
ther questions might be asked. 


gest, after 
what fur- 
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There are other places in the testimony at which Mr. 
Eidlitz reiterated the same idea that “we confine ourselves 
to the main issue, that of responsibility and what occurred, 
leading up to that question of responsibility. ’’ 

After the announcement of Mr. Hart that the parties 
would limit their testimonv to the main issue, no testimony 
as to the damages sustained by Lehigh was received 
213 by the arbitrators. Money damages were not gone 
into. Just prior to this change of procedure, a 
couple of questions had been asked Hendricks as to the 
amount he claimed against Lehigh. Just general questions 
as to how much he was claiming and as to how much the 
wage increase by reason of the strike amounted to. 

Those questions occurred prior to the change in the pro¬ 
cedure, which eliminated and shut out all inquiry of details, 
whether it was money or whether it was anything else. 
That was when we knew the number of men that Lehigh 
had on the job on April 25th, the day they started, and in 
the very first item they undertook to prove that detail. 
After this change in procedure, there was testimony as to 
the amount of money paid by the Government to Rust, as 
to extra work involved in the foundation changes. It had 
nothing to do with the money claims for damages to Le¬ 
high or to Rust or to anybody else. 

Hendricks did not submit anv definite figure that he had 
been paid by Lehigh or any definite figure that he claimed 
Lehigh still owed him because of delay. 

The attention of the witness was directed to the testi¬ 
mony of Hendricks at page 51 of the Arbitrators’ record, 
and when asked whether Hendricks ever testified more 
definitely as to the amount he had been paid, the witness 
said, “He did not.” 

No voucher or receipt was offered by Lehigh, or Hen¬ 
dricks shpwing the actual amount paid by Lehigh to Hen¬ 
dricks. The only statement made by Hendricks as to addi¬ 
tional claims against Lehigh was that the latter owed him 
around $15,000. That was as definite as he ever stated 
the figure. No receipt, voucher or invoice was offered in 
evidence showing any amount paid Hendricks by Lehigh 
on that account. 

Rust had certain back charges against Lehigh of various 
sorts amounting to something like $2700. When we 
214 went to the arbitration hearing, Rust wanted to 
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prove a, number of those back charges when the time 
arrived. That time never arrived because detail was shut 
off, both to Lehigh and to Rust. Consequently^ they were 
never proven and they were never stated in any way except 
in the briefs. Rust’s briefs tried to set up the status of the 
account between Lehigh and itself. It showed the original 
amount of the contract and extras, then showed payments 
made on account of balance and showed in detail the back 
charges that Rust had against Lehigh, which totaled around 
$2700, and after deducting that it showed a balance due 
Lehigh of $9300, and Rust thereafter, in its brief, admitted 
liability for that amount and stated it had offered to pay, 
but Lehigh refused to accept. The latter disputed these 
claims and refused to accept that amount in full settlement, 
and the admitted amount due had not been paid at the time 
of the hearing. It has since been paid under stipulation 
on demand during the litigation . 

“Q. You heard Mr. Eidlitz’ testimony to the effect— 
Mr. Eidlitz being called as a witness for plaintiff out of 
order—that toward the close of the second day both you 
and Mr. Garrett announced that you had no further testi¬ 
mony to offer. I will ask you whether or not any such thing 
occurred? A. I did not. That is perfectly absurd.” 

The Government had delayed Rust very muph prior to 
January 25, 1929. Immediately after Rust parted the 
job—in late November or early December, 1928]—some un¬ 
usual soil conditions were encountered. The Government 
stopped Rust until it could investigate this soil condition. 
It even went to the trouble of taking bids for the sinking 
of a test pit beyond that point, and Rust submitted a bid 
for this, and it was authorized to go ahead and dig these 
further test pits. | 

After that was done, the Government sank further 
215 tests with a pipe. They sank the pipe down and 
-would pull up the pipe and test the pipe contents 
for the sub-surface conditions. The Government did that 
here one day and then it studied that condition! and would 
decide what that particular pier should have in the way of 
additions or excavations, or further depth, and it would 
authorize us to dig further in that pit. They yould go to 
the next one the next day and do the same thing. 


172 


THE RUST ENGINEERING COMPANY VS. 


At no time on account of that procedure could Rust tell 
or anticipate; just when the Government was going to arrive 
at the point where it would say, “Here is the way we plan 
it now. Go ahead and do it this wav.” 

That dragged out from dav to dav during all of Deceni- 
her and, as the witness recalls, most of January, and not 
until the Government issued the particular orders for the 
particular piers would Rust know as to those piers, and 
it did not know as to the other piers until all of this was 
eliminated. 

Witness thought it was late in January before the final 
orders for those extra depths were received from the Gov¬ 
ernment. Rust could not tell in the meantime anvthing 

*> . 

about il. It could not tell Lehigh anvtliing to do or what 
to expect. 

Lehigh was there and saw the condition. Under the con¬ 
tract, Lehigh had subscribed to the same conditions that 
Rust was subjected to in its contract with the Government. 

Whatever risks Rust assumed, Lehigh assumed the same 
according to the contract. 

When Lehigh first asserted its claim against Rust, the 
latter gave a lot of consideration to the question of whether 
or not Rust might claim it from the Government, and in 
examining the Government contract Rust found that there 
was not any express language on that point. In 
216 other words, the contract did not sav the contractors 

i / 

shall not claim damages for delav. If the contract 
had said that, that would have ended it. Rust would not 
have bothered with it. It was onlv bv a circuitous devel- 
opment of the various provisions of the contract, provi¬ 
sions in the specifications and general conditions and pro¬ 
visions in the invitation for bids, even prior to the letting 
of the contract that we were able to discover any theorv 
on which the Government might refuse such claims. It was 
not a clear-cut case of damages from the Government. It 
was a complicated question as to whether or not Rust had 
a valid claim against the Government. That is why Rust 
was willing to try it out with Lehigh and if Rust collected 
for it, it would turn it over to Lehigh. That was stated 
time and again and it was always understood. Rust was 
never able to get from Lehigh a definite statement of its 
claim supported by vouchers of any kind. The statement 
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of claim which Lehigh presented to Bust for the purpose of 
filing with the Government was not supported iW vouchers 
or receipts. ! 

The claim presented to the Government in Leuigli’s be¬ 
half was not before the arbitrators. The arbitrators had 
before them this bound volume of correspondence, which 
contained a lot of letters from Lehigh to Rust seating the 
general items of their claim, our copy of which! is in evi¬ 
dence. 

We did not get far enough in the arbitration Rearing to 
introduce the detailed statement that had been submitted 
to the Government on behalf of Lehigh because the details 
had been shut off—there was no agreement between Rust 
and Lehigh as to any amount due Lehigh in connection with 
these delays. 

There was no evidence offered at the hearing and 
217 there was nothing in the correspondence between the 
parties to the effect that Rust admitted the amount 
set out in the claim presented to the Government as due 
Lehigh, or any other amount. 

When the claim was first presented, in the spring of 1929, 
the witness wrote the letter of March 6,1929, to Lehigh stat¬ 
ing fully Rust’s position on that. 

Lehigh was always very careful in its letters to state that 
it was not bound and that it should not be prejudiced by any 
amount stated in such letters. 

The Court asked if in the proceedings before the arbi¬ 
trators Lehigh had opened the case and the witness said 
“Yes” they had put their testimony on first. 

Witness was asked if Rust followed, and if there was any 
rebuttal testimony, and the witness answered, “|t was not 
quite that regular”; that Lehigh would put on a witness and 
there was more or less interruption, and in a geheral way 
they would finish a witness and then cross-examine; and 
maybe that would go back and forth two or thfee times. 
And then they might put a witness on out of turn. 

Attention of the witness was directed to the letfter of Oc¬ 
tober 21, 1929 from Lehigh to Rust, and he was asked if he 
recalled the particular statement in that letter toj the effect 
that the matted presented by Lehigh to Rust in (Connection 
with Lehigh’s claim for delays was without prejudice to 
Lehigh. 

Witness answered that he did not recall the particular 
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letter, but did recall that such a statement was made in a 
letter and more than once in other letters. 

Lehigh never changed its position with respect to that 
matter as to whether it was to be bound by anv figures it sub- 
mitted to Rust. 

218 Witness’ attention was called to the statement of 
Mr. Eidlitz on page 211 of the arbitration record, and 

he stated that he recalled the statement. 

After that statement was made by Eidlitz, no evidence 
was received by the arbitrators with respect to the question 
of damages. 

Rust did pot, at any point or at any time, in the proceed¬ 
ings before the arbitrators, offer any proof for the purpose 
of refuting Lehigh’s claims for damages, because they had 
not gotten that far; had no opportunity at all. Lehigh had 
not even proved its case. 

When asked by the Court if Rust had anv evidence that 
would refute Lehigh’s case, the witness said, “We had con¬ 
siderable evidence”. Rust felt in a very general way that 
it was prepared to refute Lehigh’s claim and felt at that 
time and sometime prior to the hearing that Lehigh’s claims 
were unjustified. Rust was not as well prepared at the 
date of the hearing to refute Lehigh’s claims as it was later 
by reason of certain discoveries that were made after the 
arbitration hearing but before the briefs were filed, and 
Rust incorporated into the first brief some of this newly dis¬ 
covered matter. 

Thereupon, the following occurred: 

“The Court: Well, now, as I gather from this testimony 
these briefs were filed in order to determine liability, and 
vet they said thev had enough evidence to do that, and then 
you went hhead and put in these briefs, both sides, and you 
got in this question of damages. What prompted that ? 

“The Witness: Because, if your Honor please, in their 
brief, which was filed first, they set forth their money claims. 

“The Court: They took that up first? 

219 “The Witness: Oh, yes. And we naturally felt we 
had to answer that and very promptly made our de¬ 
mand of proof. We put that in our original brief and in our 
subsequent brief. We filed two briefs; they filed three.” 

There had been no statement made by any of the arbi¬ 
trators as to what would be done on the question of proof of 
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damages in the event they reached a conclusion as t\> liability. 
They intimated that further evidence would be taken if they 
found liability; that was the intimation, and the very plain 
intimation—if not the statement—all the way through. 

“The Court: Well, it was more or less of a h^zy thing, 
and they said there, in the wind-up, ‘We will proceed from 
there on,’ or something of that sort. 

“The Witness: And we naturally assumed that meant 
further testimony should they find liability. ’ 

The witness recalled the statement of Mr. Eidlifz appear¬ 
ing on page 237 of the arbitrators’ record, and stated that 
the arbitrators were then talking about responsibility. 

His attention was called to the statement of Mb. Hart at 
page 235 of the arbitrators’ record, and stated thalt he ques¬ 
tioned the right of the arbitrators to decide that question 
(responsibility) without filing briefs. Mr. Garrett suggested 
that briefs should be filed after everything was i}i, but Mr. 
Hart then made the statement that briefs should Ije filed be¬ 
fore that question of responsibility was decided; if briefs 
were to be filed. 

He recalled the statement of Mr. Eidlitz at p^ge 231 of 
the arbitrators’ record, as well as the statement of| Mr. Hart 
at page 234 of the arbitrators’ record. 

He recalled the statement of Mr. Garrett on page 238 of 
the arbitrators’ record to the effect that the statement of 
claim before the arbitrators was the statement of the 
220 damages claimed by Lehigh, and that he, Garrett, ex¬ 
pected to submit proof with respect thereto. 

He also recalled the statement of Garrett on page 239 of 
the arbitrators’ record to the effect that the statement of 
Lehigh’s claim before the arbitrators was merely the allega¬ 
tions of what Lehigh expected to prove and that Lehigh had 
not finished proving them. 

His attention was also directed to the statement of all 
three arbitrators on pages 240 of the arbitrators’ record to 
the effect that they were not considering as evidence the 
statement of claim filed by Lehigh. 

Neither at that point, nor at any other stage of the pro¬ 
ceedings, did Mr. Garrett announce that he had closed his 
case and had no further testimony to offer. At nb time did 
the witness announce to the arbitrators that Rust }iad closed 
its case and had no further testimony to offer. No such 
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statement to that effect was made bv Garrett or the witness 

mf 

at anv time off the record. 

He saw the arbitrators on April 1st in Hart’s office. The 
discussion at that time was entirely as to the procedure to be 
followed, in the filing of briefs. Witness had called Mr. 
Hart’s office that morning to request the privilege of filing 
a brief. 

At the meeting on April 1st, the arbitrators handed wit¬ 
ness a paper which they had prepared and signed (Plain¬ 
tiff’s Exhibit No. 2). 

The briefs mentioned in the paper of April 1st were filed 
during the following summer. 

Nothing was said at the time by any of the arbitrators 
with respect to whether or not they would hear additional 
testimony. It might have been stated, and the witn'ess 
thought it was stated, in the general conversation, 
221 that the arbitrators might require further evidence in 
the event of their finding liability. He did not remem¬ 
ber exact conversation but that was the effect of it. Nothing 
was said at that time bv anv of the arbitrators to indicate 
that they were going to consider anything other than lia¬ 
bility. The witness did not understand from what was said 
at that time that anvthing other than liabilitv would be con- 
sidered. 

Nothing was said to Mr. Garrett on the question of 
whether further testimony would or would not be taken. 
The witness believed he was present throughout the entire 
discussion. 

Lehigh had only one statement of claim before the arbi¬ 
trators. ft was introduced in the beginning, and was dis¬ 
cussed by Mr. Eidlitz and Mr. Garrett at the end. 

There was no statement or suggestion by any of the arbi¬ 
trators that they would consider any other specification or 
claim than the one presented by Lehigh. 

The arbitrators did not have before them any payrolls 
in connection with the attempt to show by Hendricks and 
Hull the amount of time the men had made. They almost 
did but not quite. He meant by that that when Lehigh 
started in to prove their first item, that is, the day Hen¬ 
dricks arrived on the job, April 25th, they referred to 
Hendricks payroll. It was not introduced in evidence. 
They did not get that far because Rust confronted them with 
evidence in other records to show that Hendricks did not 
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have the number of men which he claimed to have on the 
job. That broke up the proceedings, as it were, pecause the 
procedure was immediately changed to shut outj all the de¬ 
tails, at the suggestion of Mr. Eidlitz. 

Mr. Eidlitz was not chairman of the arbitration board, 
but he assumed leadership in one sense, and usually 
222 it went to the extent that he did most of the talking. 

When any announcement was to be m4de, it was 
usually made by Eidlitz. 

The suggestion made by Eidlitz was that tl}ey did not 
want to go into details. It was at that point thjat Rust in¬ 
troduced its dailv record to refute the number of men on 

. *■ 

that very first item that Lehigh was attempting to prove, 
but Rust was not given an opportunity because Eidlitz sug¬ 
gested that the arbitrators did not want to go into details. 
Eidlitz turned to the other arbitrators with that suggestion 
and they discussed it among themselves. That! discussion 
does not appear in the testimony, but it was tpat general 
discussion in which several were taking part, an|d following 
that Mr. Hart made an announcement. That wat one of the 
few instances in which Mr. Hart spoke for the arbitrators. 

The procedure agreed upon at that time was never 
changed. It was further restricted, as he stated 4 while ago. 

Witness recalled the statement made by him (at page 240 
of the arbitrators’ record); that statement had reference to 
the claim of Lehigh amounting to $36,000. 

At no time during the hearings did any of the arbitrators 
indicate to the parties that they were considering the cor¬ 
respondence between Rust and Lehigh respecting the filing 
of a claim against the Government as the basis of any re¬ 
covery by Lehigh. At that time the correspondence was not 
in evidence. It was placed in evidence after the hearing; 
just for convenience. 

The witness assumed that the arbitrators wpre not con¬ 
sidering that matter at all. The arbitrators di4 not at any 
time announce that they had abandoned this statement of 
claim filed by Garrett and were proceeding on some other 
claim. 

Witness’ attention was called to the letter of April 10, 
1929, written by Mr. Brady the Government Construction 
engineer to Rust, which is as follows: 

12—6371a 
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223 “Referring’ to the delay in general progress of the 
work under your contract for extension of the Gov¬ 
ernment Printing Office, this city, it is my understanding 
that the strike conditions among steel workers reported by 
you April 3rd were terminated on or about April 6th. 

“In view of the fact that the foundations lack only two 
main footings for interior columns and less than 50 per cent 
of exterior wall foundations, it is my opinion that the work 
of erecting steel should proceed without further delay and 
that continued postponement of that work will be a delay 
chargeable to the contractors. 

“It is noted that a large quantity of steel, including gril¬ 
lage slabs for column bases is now lying in local railroad 

vards readv for use.” 

* 

and stated that Rust had received that letter and that it was 
introduced by Rust at the arbitrators’ hearing to refute 
Brady’s testimony (page 95 of the Arbitrators’ record) 
that the site was not in proper condition for the erection of 
steel until on or about April 20th, and that the erection of 
steel actually started on April 25th. 

On cross-examination, witness was shown a letter of Octo¬ 
ber 2, 1929' written by Duncan to the Supervising Archi¬ 
tect (Plaintiff’s Ex. 7) and stated that that letter was writ¬ 
ten. 

On October 9, Myers and Duncan gave Rust a statement 
in detail. 

Witness’ attention was called to letter of March 2, 1931, 
written by Mr. Hinton, and stated that Mr. Hinton was to 
present this claim to the Government, w’hich was later aban¬ 
doned, on account of Lehigh’s attitude. 

October, 1929, was some eighteen months before the mat¬ 
ter went before the arbitrators. 

224 The letter of March 2, 1931, written by Mr. Hinton 
to the Comptroller General of the United States, was 

offered in evidence, to which offer counsel for the defendant 
objected on the ground that said letter was irrelevant and 
reflected r\o light upon the matters at issue between the 
parties, which objection was overruled by the Court, and 
an exception noted by counsel for the defendant. 

Thereupon said letter was received in evidence and is as 
follows: 
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“In addition to the claim of the Rust Engineering Com¬ 
pany in the sum of $20,220.41, filed of even date for compen¬ 
sation for furnishing the special wainscot tile ii} connection 
with the contract for extension to the Government Printing 
Office at Washington, D. C., there has also been reserved to 
the contractor the right of prosecuting its claims in the sum 
of $15,873.45 and $523.61, both of which represent addi¬ 
tional costs for storage and dravage of steel material occa- 
sioned by additional delavs of the Government.! 

“The facts and grounds upon which thesej two latter 
claims are based are as follows: 

“The placing and erection of the steel of course is one of 
the first things to be done after excavation is finished. The 
contractor therefore placed his orders for ste^l requiring 
prompt fabrication and delivery, and Ins subcontractor pro¬ 
ceeded accordingly with his deliveries. In thej excavation 
of the foundations, however, a subterranean spijing was en¬ 
countered making it necessary to have the foundations go 
much deeper, resulting in much difficulty and delay in get¬ 
ting satisfactory foundations. In the meantime the steel 
arrived, and there being no storage place at the site of the 
work, it was necessary to provide special storagb elsewhere. 

The above item of $15,873.45 represents the con- 
225 tractor’s claim for the cost of this storage and dray- 
age on the structural steel, and the rental cost for the 
use in connection therewith, together with the increased 
cost of iron workers encountered by reason of the delay, 
and the item of $523.61 is the contractor’s clairh for storage 
and dray age on steel window frames occasioned by delay. 
There was considerable additional extra cost occasioned the 
contractor by the encountering of this unexpected sub-sur¬ 
face condition in the foundations, and claim was made for 
extra compensation including therein the different amounts 
for storage. This claim was adjusted and allowed, with the 
exception of these claims for storage. 

“There appears to have been no question pf disagree¬ 
ment regarding these storage claims, that the^ were actu¬ 
ally incurred due to the delays in excavatiorj and in the 
amounts of the claim, but they were disallowed merely on 
the ground that they were claims for damages ^nd that the 
executive officers were without jurisdiction or authoritv to 
allow them. 

“We respectfully submit that the above claiijis are legiti- 
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mate and proper extra costs directly caused by reason of 
the changes ordered in the foundations, and as such a part 
of the cost of labor and materials going into the job, as was 
the extra digging actually done in the foundations. This 
cost was just as real as the other and just as much the direct 
result of the changes found necessary to order in the foun- 
dations. These items, if not allowable bv the executive 
officer as part of the cost of the work, are allowable by your 
office, as they are clearly within Spearin v. United States, 
240 U. S. 132, 63 Lawyers’ Ed. 166, and United States v. 
Christie, 237 U. S. 235, 59 Lawyers’ Ed. 933, with which 
decisions your office is familiar. 

“ If there is any question about the right of allov r - 
226 ance after administrative report has been received 
from the department concerned, an opportunity for 
full presentation of this matter is requested. The power 
of attorney accompanying the tile claim above referred to 
contains authority for the prosecution of this claim.” 

The witness and Mr. Garrett were at Mr. Hart’s office 
together on the morning of April 1, 1931. He could not 
state exactly how long he was there, but his recollection is 
that he received a telephone message from Mr. Hart’s office 
somewhere along between 10:30 and 11 o’clock to come over 
and witness understood that Mr. Garrett had received the 
same message. 

He v 7 ent to Mr. Hart’s office and got there, he thinks—he 
and Garrett got there about the same time—and were in the 
outer office together before they went in before the 
arbitrators. 

Up to th^t time, he w T as expecting to be called upon or to 
have the privilege of offering evidence. He knew 7 that the 
arbitrators had before them at that time nothing with re¬ 
spect to the question of amounts. 

He assumed that the arbitrators w r ere not considering 
any question of amounts because they had stated at the last 
—that they were not. 

When he left the arbitrators on April 1st, he understood 
the same thing. This paper of April 1 (Plaintiff’s Ex. No. 
2), was in the hands of the arbitrators when the witness 
arrived on April 1st. It v T as not prepared as the result of 
a conference in which the witness participated, and w’as not 
prepared while the witness v r as there. It was given to the 
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witness while lie was there. He received it and ac- 

227 cepted it, and later wrote the brief requested in that 
paper. Witness wrote two briefs and Jlr. Thomas 

wrote three. 

The witness understood the expression “details and 
dates ” used in the paper of April 1st to refer to details 
and dates to support general facts. 

There were a number of exhibits introduced!as the arbi¬ 
trators went along in the form of letters. So vouchers 
whatever were introduced. No time reports o|f Hendricks 
were in as exhibits. Neither were the daily reports. The 
papers referred to by Hull were never introduced as ex¬ 
hibits. The arbitrators did not have them so far as the 
witness knew. He never saw them because they were shut 
out. He objected to them on the ground that they were not 
primary evidence. 

The arbitrators did not even look at the pull papers. 
Witness understood the exhibits to mean th^ individual 
letters and contracts and drawings and photographs— 
things of that sort that were actually introduced as exhibits 
and noted as such by the stenographer. The exhibits were 
not introduced before the arbitrators with the same for- 
mality as in a court of law. 

* I 

He understood from the paper of April 1st, 1931, that 
the arbitrators wanted Lehigh to state everything they 
wanted to. He understood that Lehigh was ! to submit a 
completely itemized statement of their claim ibut was not 
to submit amounts without further evidence, 'the itemized 
statement was purely for the purpose of getting ready for 
further evidence, if necessary. In case they decided there 
was liability. Regardless of the statement ofi the arbitra- 
tors in the paper of April 1st, the witness believed and un¬ 
derstood that they were not going to consider ajnounts with¬ 
out further evidence. 

Witness did not think he had ever seed the decision 

228 of the Comptroller General with respect to the Le¬ 
high claim until it was offered in this proceeding. 

Witness understood that the arbitrators would take more 
evidence if they needed it. If the arbitrators decided in 
favor of Rust there would be no need of it. 

He understood that if the arbitrators wanted any more 
evidence from anybody they would ask for it, and he ac- 
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quiesced on tile assumption that there would be no liability 
and no use for any further evidence. 

When the arbitrators asked for itemized claims and 
stated that they believed they would be in position to ren¬ 
der a complete and final decision, the witness thought that 
if the arbitrators had to go ahead they would have a con¬ 
venient statement of what the claims really were, because 
that was lacking throughout the hearing. 

Witness’ attention was called to his objection to the testi¬ 
mony of the witness Hull, appearing at pages 55 and 56 of 
the arbitrators’ record, and stated that the ground of his 
objection is Correctly stated in the arbitrators’ record. 

Witness remembered the statement of Mr. Eidlitz on page 
58 of the arbitrators’ record, as follows: 

“The Board, as I take it, has a right to have anything 
introduced, Regardless of what the attorneys think as to 
the right of admissibility and can, after that, decide whether 
it is going 16 recognize such evidence. That is as I under¬ 
stand it.” 

229 The Hull papers were never introduced in evi¬ 
dence before the arbitrators. The pay roll sheets 
were not exhibits and were not so marked. Thev were 

there under discussion and were thrown out. Thev were 

% 

not marked exhibits in the regular way as the evidence ex¬ 
hibits were and as the testimonv shows the exhibits were 
marked. 

Under the contract between the parties, it was the duty 
of Rust to prepare the foundations and Lehigh could not 
proceed with this work until the foundations were prepared. 

Thereupon, counsel for defendant announced the close 
of its case, subject to the right to call Mr. Hart in rebuttal. 

Thereupon, the plaintiff, to maintain the issue on its 
part joined, called as a witness Charles L. Eidlitz, who 
testified that he is the chief executive for practically all the 
building trades in the City of New York; that he was a con¬ 
tractor for more than thirtv vears, and since that time has 
been acting as an arbitrator in the building industry. He 

was selected as one of the arbitrators of the controversv 

%> 

between Lehigh and Rust. 

Thereupon, there was received in evidence plaintiff’s Ex¬ 
hibit No. 5, being the contract between Lehigh and Rust, 
which is attached to the declaration as an exhibit. 
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Witness thereupon identified the paper of j March 30, 
1931, and stated that it was signed and sworii to by the 
witness and Hart and Oehmann. The paper wa$ thereupon 
received in evidence as Plaintiff’s Exhibit No. 6, as follows: 

In the Matter of the Arbitration Between the jRust Engi¬ 
neering Company, a Corporation, and Lehigh Structural 

Steel Company, Incorporated. 

i 

i 

District of Columbia, $ s : 

Charles L. Eidlitz, Ringgold Hart and John W[. Oehmann, 
being first duly sworn, depose and say that the^ will faith¬ 
fully and fairly herein examine the matters in con- 
230 troversy between the above named parties in accord¬ 
ance with the arbitration agreement provided in the 
contract between the respective parties concerning the con¬ 
struction of the addition to the Government Printing Office, 
in the City of Washington, District of Columbi a, and that 
they will make a just award according to the Ijest of their 
understanding. 

CHAS. L. EIDLITZ, 
RINGGOLD HARfT, 

JOHN W. OEHMANN. 

“Subscribed and sworn to before me this 30th day of 
March, 1931. 

[seal.] MARGARET H. RAJEDY, 

Notary Public , 7). C.” 

Witness examined Plaintiff’s Exhibit No. 1 and testified 
that he and Oehmann signed that. It was the jfinal award, 
and was sworn to on October 21, 1931. 

7 I 

The arbitrators heard testimony for two a^id one half 
days. There was a mass of exhibits. The contracts, speci¬ 
fication, large volume of correspondence, progress photo¬ 
graphs, plans. There were a series of photographs taken 
from the beginning of the foundation work, practically to 
the point of steel construction. They had |time sheets, 
weather reports, items of charge for storage, for idle der¬ 
ricks, wages, testimony as to increase in walges brought 
about bv some strike. Thev had several documents setting 
up claims. We had time reports, wdiich are pay rolls. Had 
several—at least two. He is not sure but that they had 
three. There were two lists of claims of Lehigh, one of 
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which totaled some thirty-six thousand or thirty-seven 
thousand dollars, and the other totaled around sixteen thou¬ 
sand dollars. 

I 

The arbitrators did not use the $36,000 item but did use 
the claim which Duncan testified about as being made 

231 up by him and Mr. Myers. 

That he and Myers had finally worked over these 
claims in preparation for submitting them to the Govern¬ 
ment as a claim and Duncan testified that they had finally 
arrived at this amount which the arbitrators had before him 
in detail. The $36,000 claim was the one referred to on 
pages 239 and 240 of the record, where the arbitrators 
stated they were not going to consider that statement. 

The arbitrators had everything before them they could 
have relating to the job. There were masses of them. That 
at the conclusion of the evidence, the evidence was being in¬ 
troduced so rapidly and so irregularly that when they fin¬ 
ished there was a large mass of papers—time sheets, speci¬ 
fications, photographs, plans, letters. The arbitrators de¬ 
cided they would put them all in evidence in bulk. Much of 
this was not properly marked for evidence, but it was all 
before us. 

“Mr. Wheatley: If the Court please, yesterday Mr. Hart 
testified that all he had had been turned over to Mr. Sherier 
with the opportunity to me to see it and inspect it. I ask 
opposing counsel if he has those papers? 

‘ 4 Mr. Sherior: Everything we had was turned over to you. 

“Mr. Wheatley: I have never seen any of the papers de¬ 
scribed here and which Mr. Eidlitz is describing now, and 
1 lie last time 1 know anything about them they were in Mr. 
Hart’s office. 

“Mr. Sherior: Everything we got from Mr. Hart was 
turned over to you when we started the other trial, because 
you requested to see all of the papers that were before the 
arbitrators. 

“Mr. Wheatley: These papers were never turned over to 
me, and I did not see them except in Mr. Hart’s office. 

232 In fact, I did see the file of correspondence you showed 
me yesterday. I think, my recollection is, that was 

here at the other trial. The rest of them I have never seen. 

“Mr. Sherior: Everything that was turned over to us was 
turned over to them. 
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“Mr. Wheatley: And I have not them. I djo not know 
where they are. Will you stipulate they are lost ? 

“Mr. Sherior: Apparently they are. If there was any 
more, my recollection is they were turned over to you with 
the original testimony before the arbitrators. 

“Mr. Wheatley: Yes, I have that testimony here. 

“Mr. Sherior: Were the original exhibits turned over to 
you? 

“Mr. Wheatley: No. 

“Mr. Sherier: A volume of correspondence, the original 
was turned over to Mr. Wheatley. 

“The Court: Well, the photographs and tinuk sheets and 
progress reports, he says, were in the evidenc^. 

“Mr. Wheatley: They were. I have never se(jm them out¬ 
side of Mr. Hart’s office. 

“Mr. Sherier: I have never seen them anywhere, at any 
time. I 

“Mr. Wheatlev: I saw them in Mr. Hart’s office. 

“The Court: It occurred to me that therej were such 
things in evidence. 

“Mr. Wheatlev: And Mr. Hart said he turned them over 
to Mr. Sherier and I could have access to them. 

“The Court: Then, you are stipulating that these so- 
called documents which both Hart and Eidlitz agree were 
produced in evidence before the arbitrators, arc! lost. 

“Mr. Wheatley: Yes, sir. 

“The Court: All right.” 


233 The arbitrators took testimony two da\|s, from nine 
o’clock until practically seven. The arbitrators met 
on Ajiril 1st. 

From witness’ point of view, the arbitrators were entirely 
through with the witnesses. About six o’clock, or after, on 
the second day, the arbitrators adjourned to an adjoining 
room. They discussed whether they did not fiave all the 
evidence that was needed in the case in order |to arrive at 
an award, and conclusion. 


Witness contended that the arbitrators had evervthins; 

1*0 

they needed and that much of the testimonv was hearsav. 
and that it was nothing that would contribute to [the case and 


that they had everything required in the wav of evidence. 
Hart later disagreed with that. Oehmann agreed that we did 
have what we needed and it was decided, Hartj concurring, 
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although he said he was not very enthusiastic in his con¬ 
currence, but he later stood on the theory that we were both 
practical men and he was not a practical builder, and said, 
“If you think we have enough it is all right with me.” 

The arbitrators agreed that they were going in and would 
make the statement that the arbitrators felt they had what 
they needed in order to arrive at an award; that the arbitra¬ 
tors would not require any further witnesses and that they 
would meet in the morning for the purpose of making the 
decision, or start in to arrive at a decision. 

The witness’ attention was directed to a statement ap¬ 
pearing on page 237 of the arbitrators’ record, as follows: 

“The arbitrators have been discussing this matter and 
thev have come to the conclusion that in view of the fact 
that Mr. Baldridge withdrew his privilege of putting in a 
brief, and that there is no claim for a brief made by 
234 the other side, that the arbitrators have before them 
all that they need at the present time to arrive at one 
point which they must discuss among themselves and settle. 
Having settled that point, they will proceed from there on, 
and they did not require the witnesses any further.” 

and was asked what he meant by 4 4 to settle that point and 
they will proceed from there on”, and answered, that in 
order to intelligently answer that the witness would have to 
go back a little. 

At the beginning of the hearing the arbitrators decided 
they would try to confine the hearing at least to the question 
of whether or not there was any delay on the part of Rust, 
simply as to delay, and the arbitrators tried to proceed along 
that line, the idea being to first determine whether there was 
delay and then afterwards taking up the question of translat¬ 
ing that delay, if we found that delay, into dollars and cents 
damage. But the arbitration went entirely astray so far as 
following that intention was concerned, because the two at¬ 
torneys simply insisted upon cross-examining every witness 
which was put on in detail as to everything he knew from 
start to finish, and the arbitrators were continually getting 
away from the thought they had in the way of trying the 
case, so that what the arbitrators intended to do was to es¬ 
tablish whether there was or was not any delay and after¬ 
wards take up the question of proof as to damage, if any, 
but the case resolved itself into taking all the evidence at 
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s knew at 
that tlier 


the same time as soon as each witness was put on the stand. 

When the arbitrators adjourned at this time, wijtness con¬ 
tended that the arbitrators had all they needed in the way of 
evidence; that they had everything that eoqld be pro- 

235 duced except hearsay evidence, and that tile arbitra¬ 
tors did not require anything further. 

Oehmann agreed but Hart was not convinced tljat was so. 

This statement meant as far as the arbitrator 
that time that they did not require any witnesses: 
did not require any witnesses, and they would proceed now 
with the arbitration of the case. That is what the witness 
meant. He admits it is not very well worded. 

Thereupon, the Court asked: 4 4 Will you read that again? ’ ’ 

“Mr. Wheatley (reading): “Having settled t|hat point, 
they they will proceed from there on.” 

“The Court: Yes, I know; but they were considering all 
the points, and having once determined that they would 
proceed from there on. 

“Mr. Wheatley: And they did not require tliej witnesses 
any further. 

“The Court: Did you finally decide that then?! 

“The Witness: That was absolutely the intention, be¬ 
cause we had some witnesses from Pittsburgh and others 
from Allentown, and they were naturally anxious to get 
away, and we told them we would not require them any 
further. ’ ’ 

, I 

Referring to page 237 of the Arbitrators’ Record, the wit¬ 
ness stated that the meaning of that was that within a few 
minutes after the arbitrators convened on the first morning, 
either Garrett or Kift handed each one of the arbitrators a 
sheet showing a list of claims more or less in detail totaling 
some $36,000. The statement was made that the Rust Com¬ 
pany had never seen anything of that kind. That document 
was on the table and each of the arbitrators had a copy of it 
and the parties were told that this was never used at any 
time in considering any of the claims. Baldridge at the 
finish of the second day’s hearing, raised the point 

236 that the Rust Company had never seen thife document 
and never had an opportunity to examine it and the 

arbitrators assured Baldridge that at no time had| they given 
that document any consideration, nor would they give it 
anv consideration. 
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“Q. Well, this statement of Garrett; did they submit 
proof on the matter you now refer to, $36,000? A. On the 
$36,000 claim; we never considered it and Mr. Garrett never 
offered any proof. ’ ’ 

The statement of Mr. Garrett on page 238 of the arbi¬ 
trators’ record to the effect that the document just referred 
to was “merely the allegations of what they expect to 
prove, and we have not finished proving them”, was 
called to the attention of the witness and he was asked if 
that statement referred to the $36,000 item, and answered 
that it did. 

“The Court: You did not have any proof of that $36,000? 

“The Witness: We never considered it. 

“The Cotirt: You knew he wanted to make proof of it, 
didn’t you? 

“Mr. Wheatley: Garrett did that. 

“The Court: I know. He had a claim; his client had it, 
of $36,000 and you would not hear any proof on that. 

“The Witness: Well, of course, I have my own views as 

to whv we did not. I don’t know whether vou understand 

* 

that or want it.” 

Myers, who was in charge of the •work at Washington 
for Lehigh died between the time this came up and the 
hearings. According to witness’ theory Myers was really 
the only man who could testify as to actual knowledge. 
Duncan was the representative of the Rust Company in 
Washington. 

According to Duncan’s testimony he and Myers worked 
out what Duncan and Myers agreed was a proper charge 
for this extra. Duncan testified that that claim had 
237 been put in to the Government. It was not quite 
$16,000. Duncan testified that they worked that out 
and put that in to the Government, and witness’ feeling 
was that there was no possibility of proving anything with¬ 
out Myers, and here was something that both Lehigh and 
Rust’s official representatives had arrived at; the only men 
who knew anything about it had agreed on it, and Rust 
submitted it to the Government with the statement that it 
was a proper charge and he thought that should be the 
b<.sis and not something that looked anything like it had 
been cooked up. That was the feeling of the witness 
about it. 
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The witness’ thought was that the $36,000 claim of Le¬ 
high was not real. 

The attention of the witness was called to his statement 
appearing on page 240 of the arbitrators’ record ajs follows: 

44 4 By putting that on the record, you have put j this arbi¬ 
tration in the position that either side can destroy| it by just 
that statement being in the record. You, of course, realize 
that and perhaps did it intentionally, but that is j what you 
have done. ’ ’ ’ 

. 

and he was asked what he meant by that and replied: 

4 4 Why, I meant that by having in the record a claim by 
the attorney that it was not, if you please, a faif deal. It 
was jeopardizing the arbitration if he wished to set that up 
in the face of the decision being unsatisfactory tp him. 

44 Did you try to give him a fair deal? 

44 He certainly got it, sir.” 

| 

Witness’ attention was further called to a statement ap¬ 
pearing on page 241 of the arbitration record. The arbi¬ 
trators tried to assure Baldridge that that had not been 
used in the $36,000 document. He did not give ijt any con¬ 
sideration, and Baldridge related his objection apd the ar¬ 
bitrators simply assured him that they were giving it no 
consideration—he would not and did not give it any. 
238 Oehmann had a copy of this document before him 
and had O. K.’d the amount shown thereon as the 

i 

amount due on the contract. Witness told Oehmann after¬ 
wards had marked this as O. K. and witness thbught that 
was what was bothering Oehmann. It was only used by 
Oehmann as to the balance due on contract whiph amount 
was not disputed at the time. 

Oehmann stated that the only thing they used in this 
document was the item of the balance due on tpe contract 
(page 240 of arbitrators’ record). That is what witness 
referred to. 

The arbitrators met on April 1 about 9 o’clock or a few 
minutes later. Hart stated to the witness that Baldridge 
had called on the telephone and was insisting that he 
wanted the right to put in a brief and Hart said he thought 
the arbitrators wanted to let him do it. Witness said Bald¬ 
ridge had stated the night before he wanted td put in a 
brief and then withdrew that request. Hart feaid Bald- 
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ridge is now insisting on the right to it and Hart said he 
thought the arbitrators ought to let him put in the brief. 

Witness said if Baldridge is permitted to put in a brief 
Garrett ought to be notified and we want to find out whether 
he wants to reply to that brief or put in his own brief. 

About that time Oehmann arrived and the question of 
Baldridge’s request as to the right to file a brief was 
brought up, Oehmann said the arbitrators ought to permit 
him to file a brief if he wants to. The arbitrators then de¬ 
cided to call Garrett and Baldridge. They were told to 

come over and thev came. 

* 

In the meantime the arbitrators were discussing the de¬ 
tails of the hearing. Baldridge repeated his request for 
permission to file a brief. Garrett claimed the right 
239 to refute it and then Garrett and Baldridge and the 
arbitrators discussed the testimony—the right or 
wrong of it—until about a quarter past one. Witness 
caught a 2 o’clock train right from the office. At that time 
plaintiff’s Exhibit 2 was dictated and a copy of it given 
to Garrett and Baldridge. 

Witness’ attention was called to Hart’s testimony and 
replied that he did not make the statements testified to by 
Hart. I did say the arbitrators would never get anywhere 
unless they maintained some kind of order in the arbitra¬ 
tion. I did not mean to suggest that an award be made to 
Lehigh in the middle of the first day’s hearing and did not 
sav that if an award was made no one would know' how T the 
arbitrators arrived at their conclusion or what amount. 
He did not say to Hart that he v T as seriously making that 
suggestion. That did not occur at any time. No part of 
what Hart testified to with respect to this occurred. The 
arbitrators did try to get some order in the way of taking 
testimony. The fact is that even at that time the arbi¬ 
trators had evidence as to the money damage sustained, not 
that they had before they got through, but they had some. 

The witness’ attention was called to his statement ap¬ 
pearing on page 129 of the arbitrators’ record and stated 
that he meant by that statement that the arbitrators had in 
mind to try to get testimony, first, as to whether there was 
delay and then take up the question of values after they had 
determined there was delay, but the attorneys would not 
permit the session to go on that theory. They brought in 
everything as the hearing went along, so that at no time 
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did the arbitrators ever reach the point until thd case was 
completed—did they ever reach the point in which they had 
separated these two things; first, was there delayL and, sec¬ 
ond, was there money damage, because the damage and de- 

lav will be testified to and the arbitrators tried at this 
* 

240 time. After this statement of the witnes^ on page 
129 of the arbitrators’ record Duncan testified for 
Bust. When the time came for Rust to put on its witnesses 
the witness tried to sec whether or not the arbitrators could 
keep these two matters separated, the testimony being first 
as to whether or not there was delay and later money dam¬ 
age and money values so at this time Rust was to put on 
their first witness and I again tried to see whether we could 
separate the two. We were not able to do so because of the 
fact that if Mr. Baldridge was not cross-examiniijg the wit¬ 
nesses, Mr. Garrett was, and they did that continiiously and 
the attorneys would order the stenographer “off rec¬ 
ord” so that the stenographer missed a great deal of the 
proceedings because he was “off the record” On instruc¬ 
tions of either of the attorneys. The arbitrators |ound that 
they had no record as to what was going on. The notes of 
the stenographer due to the continued “off th£ record” 
were fairly incomplete. 

There was very decided testimony with respecfj to money 
claims. Mr. Hendricks was on the stand. He testified in 
detail as to practically each day, as to the number of men 
he had at work, and the number of men he was compelled to 
let off, as to the conditions. He testified as to idlje derricks 
and that he had a claim against the Lehigh for ojver $6,000 
or $7,000. 

Hendricks was a steel erector under his contract with Le¬ 
high. He also testified that Lehigh paid him $6,000 or 
$7,000. j 

His attention was called to page 51 of the arbitrators ’ 
record and was asked if that was the testimony he just 
referred to and answered “yes”. 

There was testimony as to storage charges by Lehigh due 
to the fact that they were unable to ship material. Hen¬ 
dricks went into detail, gave a day-to-day description as to 


what happened, all the business as to details, idle der- 
241 ricks, conditions on the job and also testified with 
reference to chasing delays, which question was 
afterwards discussed by the arbitrators, who concluded not 
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to take into consideration that matter in making the award. 

1 to testified as to wages paid his men and as to losses 
he sustained because of delay and also as to charges made 
bv Rust—he thought coal or coke. 

He testified to a number of meetings between the unions 
and himself. He testified concerning strike for higher 
wages and as to number of meetings between unions and 
himself. Ap result of that strike he was compelled to meet 
the increased demand for wages. He testified in detail as 
to the increase and as to what that increase meant to him. 

Hendricks was not able to go ahead with his work in the 
time provided in the contract. The whole controversy was 
about the delay, that there was no possibility of Hendricks 
going ahead on the 15th day of January. 

The arbitrators had before them at least two dozen plioto- 
grahic views of the building. One of those photographs was 
discussed at very great length. It showed on January 18 
two foundation columns—the building had some 130 or 140 
foundations and separate piers on which columns were to 
be set. The photographs showed only two actual piers in 
position. The fact that one was practically built and the 
other only partially build out of 130 or 140 piers. That 
was the 18th of January as the witness remembers. There 
was no question as to the question of delay. The testimony 
throughout shows cause of delay. Hendricks testified for 
an extended length of time concerning what had happened, 
how much it meant to him and Lehigh’s agent introduced 
Koch, an expert erector, who corroborated its general con¬ 
dition, as to what it meant to a contractor who couldn’t 
proceed with his derricks in a consecutive way. 
242 There was considerable discussion concerning the 
charge made by Lehigh concerning storage made in 
the vard. Pie did not recall who testified. Baldridge 
claimed Lehigh had no justification in charging for that 
storage in their own yard. Witness thought Mullen did 
testify concerning that. The question also whether the 
charge by Lehigh for storage in its yard was a charge that 
should be made, the argument being that Lehigh had not 
paid money for storage and could not charge further. In 
fact it was the custom of the trade as was always done in 
all steel construction work under the American Institute 
rules where a contractor stores steel in his yard he is 
entitled to charge 55 cents per ton. 
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On the third day of the arbitrators’ hearing they dis¬ 
cussed some of these items that had been testified to. Wit¬ 
ness has given practically all the testimony | concerning 
storage charges. The arbitrators were discussing storage 
charges. Mr. Hart said that Lehigh certainly can not 
charge Rust for storage in their own yard. It cjlid not cost 
them anything. Oehmann said: “I have been looking that 
up and that is all right,” and he took out of his pocket a 
book which is published by the American Institute and by 
the Steel Construction which is used as a code practice in 
the steel industry. He said “I find that is all right and 
that is the regulation according to the steel industry codes 
and they had a right to charge for that”. 

Hart again questioned it and Oehmann said f'Well that 
is the steel bible. You have got to go by this.” Everything 
was given the arbitrators to enable them to arrive at a 

o 

figure about delay. In the first place they hacjl the claim 
of Lehigh worked out by Myers and Duncan a^id in addi¬ 
tion all the testimony of Hendricks as to delays. So far as 
the witness was concerned when vou talked abbut derrick 
delavs to him vou are talking dollars. Hendricks 
243 testified at great length as to what was readv for 
steel and as to the postponement of tliosb dates and 
gave reasons why they postponed those dates. Finally 
fixed a date for Lehigh to commence erection some time 
in the middle of April, which was the time Lehigh was to be 
completed. The arbitrators had evidence as to the num¬ 
ber of davs ’ delay that Rust claimed from the Govern- 
ment because of the foundation conditions and the award 
made to Rust by the Government—some seventt-odd days, 
and I think some twenty thousand odd dollarb for addi¬ 
tional cost in the foundation that was allowed by the Gov¬ 
ernment to Rust. 

Brady was the government inspector on the building. 
He testified from the daily records which he produced. 
There was a man named Turner who testified hut the wit¬ 
ness did not know whether he was Hendricks’ employee or 
Rust’s. Hull, Hendricks’ superintendent on the; work, tes¬ 
tified concerning delavs and costs, and the strike condi- 
tions and the result to Hendricks and to Rust of the strike. 

The arbitrators met at Hart’s office on October 21. About 
9 o’clock Eidlitz arrived. Hart said he had been studying 

13—6371a 
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tills thing- a great deal and was convinced that Lehigh was 
not damaged in the chasing claim. Witness told Hart he 
had been thinking along the same lines. While he thought, 
there may have been some testimony, witness is willing to 
say he did not think the arbitrators should give any con¬ 
sideration to the award of money damage on the chasing 
delay. Hart said that was fine and it met his views ex¬ 
actly. Oehmann then came in and Hart advised Oehmann 
of the conversation between the witness and Hart. Oeh¬ 
mann said, “Well, we don’t have to do anything about the 
chasing delay.” It was agreed that they would give no 
further consideration to the fact that this chasing- 
244 was not done by Rust or in the time in which they 
required it. 

That left onlv one thing before the arbitrators: 
That was whether Rust had delayed Lehigh and if so to what 
extent, and to what extent Lehigh was damaged in dollars 
and cents. The arbitrators agreed that they would discuss 
the proposition; that they had originally tried to get it in the 
testimony but they did not succeed because the question was 
whether there was any delay on Rust’s part, for which Rust 
was responsible. That was discussed for considerable time. 
Hart took the position that he could not see that Rust delayed 
Lehigh at all; that there was nothing he could find to make 
him believe Rust had delayed Lehigh. Oehman took a differ¬ 
ent position. He agreed that Lehigh was delayed but that 
the delay was due to Lehigh’s own fault in that it had 
neglected to furnish the tests for the Government architect 
which was required. That position was rather startling to 
the witness because he had a clear recollection that there was 
evidence produced concerning filing of that test. Over on the 
table by Hart’s desk there was a mass of papers, photo¬ 
graphs, blueprints, time sheets, a very large mass of evi¬ 
dence and Hart said “We have all of the documents here.” 
Witness said “there is in that evidence somewhere a state¬ 
ment to the effect that Lehigh furnished that test promptly.” 
Oehmann said he had no such recollection. The government 
specifications require a steel contractor to furnish the Gov¬ 
ernment architect a laboratory test of what he proposes to 
use in his steel. The arbitrators found among the papers 
a letter from Lehigh to the Government architect dated two 
or three days after the contract between Rust and Lehigh in 
which letter the tests required by the Government were fur- 




LEHIGH STRUCTURAL STEEL COMPANY. 


195 


nished, and attention was called to the fact that ajl of the 
steel would be “Bethlehem” specification and gifing the 
trade designation for Bethlehem’s standard tlype test 
245 which is a standard test thoroughly understood by the 
practical part of the industry (stating that certain 
materials would be used from their own stock which were 
Bethlehem specifications). When this letter wafe found,, 
which had been in evidence, witness said “ there ’si the evi¬ 
dence that Lehigh furnished that test. ’ ’ Another lejter from 
Lehigh to the Supervising Architect was found whijch stated 
that Brady, the Government inspector on the job' claimed 
that no steel tests had been furnished him and warded to be 
advised whether Lehigh should give him (Brady) jthe tests 
or whether the Architect’s office would furnish tefcts. And 
there was another letter from the Architect’s offic^ in reply 
to the effect that the Architect would attend to that ^natter. 

Witness then turned to Hart and Oehmann land said 
“Well, gentlemen, here is your absolute proof that Lehigh 
furnished these tests within three days as called fop in speci¬ 
fication”. Oehmann said he remembered it and Hart said 
“that shows that they did submit the tests”. I 
After lunch the arbitrators returned to Hart’s office and 


the witness said “You men must be satisfied that Lehigh 
did, three days after the contract was signed, furnish the 
tests called for by the specifications” and witness said, he 
thought too, that from Oehmann’s statement earlier that dav 
that Oehmann had believed Lehigh had been deilaved and 
were damaged but had thought it was their own fault because 
they had neglected to supply the tests, and that) Oehmann 
must now be satisfied that it was not Lehigh’s neglect. Oeh- 
maim then said he was satisfied with that; that he had not 
remembered the evidence at first. Hart also said! that those 
letters proved both his and Oehmann’s contention that Le¬ 
high’s delay had been entirely eliminated. 

~ j j 

The arbitrators then started in on the assumption 
24G that there was no delay on Lehigh’s part afid that the 
delay was on the Bust Company. 

Witness stated that the letter of December 11^, 1928, was 
the letter he referred to as being the one submitting the 
tests. The letter refered to was from Lehigh toj the Super¬ 
vising Architect but received by the Supervising Architect 
on December 14, 1928, and is as follows: j 

“In connection with our fabrication of the structural steel 
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for the above-named contract, all the main material is being 
ordered from the mills, for this particular job, and we are 
following instructions in reference to supplying copies of 
mail orders to your inspectors. 

“The material for the details and fittings we desire to take 
from our stock, which has been bought under the following- 
specifications : 

“Material shall be open hearth steel and conform to the 
standard specifications of the American Society for testing 
materials for structural steel for buildings, serial designa¬ 
tion A9-21, as amended to date.” 

“Furnish 3 copies of mill test reports.” 

“Kindly advise if it meets with your approval to use stock 
material for details and fittings and if so advise your in¬ 
spectors accordingly.” 

Witness said that the photographs referred to by Mullen 
in the excerpt appearing on pages 12, 13 and 16 of the ar¬ 
bitrators’ record were the same to which he had referred. 

After the question of. whether Lehigh had neglected to 
furnish tests was disposed of, as previously indicated, the 
witness then said to Hart and Oehmann, “Are we not now 
ready to proceed to develop the dollars and cents damage?” 
and Hart agreed that they were. The arbitrators then took 
the document covering the claims which Myers and 
247 Duncan had arrived at and which had been submitted 
to the Government as being a proper claim by the 
Rust Company and took those claims up item by item and 
discussed them from 2 o’clock until 4 at least, all three of 
the arbitrators entering into the discussion, and Oehmann 
making a record of what the arbitrators agreed on with re¬ 
spect to each item after checking the exhibits. Oehmann 
made one record and the witness made the other. Hart did 
not at the time make anv record of the amounts that were 
discussed. 

After arriving at the various amounts the arbitrators then 
took up the Rust claim against Lehigh and allowed a large 
part of it; certain items were eliminated that the arbitrators 
felt were not proper charges against Lehigh. When the ar¬ 
bitrators were through Oehmann added his items. There 
were a couple of pages of them. Witness added his. Oeh¬ 
mann’s total and the total reached by the witness did not 
agree by some three thousand odd dollars but the arbitrators 
used Oehmann’s total. While witness and Oehmann were 
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adding Hart was looking over one of the brief*}, and by the 
time Oehmann and witness had finished adding the items 
Hart said: ‘‘You know, looking through this Thomas brief, 
I think this man Thomas is nearer right on thijs thing than 
what we have been doing.’’ Hart then said “Wfhy don’t we 
go through the Thomas claims and see how tlieyf check up?” 
and witness said, ‘ ‘ I think we should. ’ ’ Hart hac. the Thomas 
brief in front of him. Neither Oehmann nor the witness had 
a copy of the brief at the time. Hart said, “Now, right here 
on the first item, Thomas has an item of $1,800 on idle der¬ 
ricks and in this Myers and Duncan propositipn they have 
got thirty-six or thirty-eight hundred dollars, ”jand he said, 
“Thomas is nearer right.” Witness said, “Supposing we 
run through the claims as set up by Thomas and see 
24S how it checks with what we have been! using?” to 
which witness agreed. Hart read each ikem and the 
amount and the arbitrators discussed them. Hart took a 
pad and set down the amounts that the arbitrators checked 
on. When we got down two or three items Haij; said, there 
is a duplication here. He said, “Here is this same derrick 
item seventeen or eighteen hundred dollars morcj. ’ ’ Witness 
said, “It is quite evident that Thomas has broken the origi¬ 
nal amount into two dates, and that while Thomas has made 
it in two items it is the same as in Myers and Dijncan’s com¬ 
pilation, which had been joined together as 6ne type of 
delay. ’ ’ j 

The arbitrators went on through the Thomas brief, neither 
Oehmann nor the witness putting down any figures, because, 
so far as witness was concerned, he felt they really digested 
the whole proposition. He was only trying to see if there 
was any real discrepancy as to what Thomas jwas setting 
up. Hart was putting down the figures. When Hart added 
the Thomas figures there was a difference between the total 
set-up there on his figures and the total which (witness and 
Oehmann arrived at. 

Witness and Oehmann did not take their figures from the 
brief. They used everything they had there. They started 
with the claim prepared by Myers and Duncan a^ to the basis 
of taking up the items. The items were just for idle der¬ 
ricks, charges for foremen’s time, the straight-tiime men, as 
they were called; there were items for the change in wages, 
items of freight, storage charges, and a number of different 
items, all of which were discussed in detail. a basis for 
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discussion they took the items from the list Myers and Dun¬ 
can had prepared for submission to the government as a 
proper claim. Oehman and the witness were both practical 
men in that sort of work. 

249 Just prior to going over the Thomas brief show¬ 
ing $2900 Hart said the largest amount the arbitra¬ 
tors could award was the amount they had just arrived at. 
Witness replied that he was perfectly willing to consider 
the Thomas figures but could see no reason when witness 
and Oehmann had agreed that a proper figure was so and 
so much. Because the Thomas figures totalled up a little 
less whv shotild they sav that the Thomas figures were cor- 
rect. Witness’ idea was when the arbitrators got to a 
point of this kind in arbitration they should just determine 
on their own views what is right and what is not right and 
his thought was that they should take a sum of $1450 as 
being the proper amount to add to the Thomas figures. 

Witness said he did not remember just what Hart said 

as to that except that they would do that. That brought 

the arbitrators to a total, if witness remembered, of about 

$24,000. Hart said “that is certainly all we can award 

in this case.” Witness added “What about the interest?” 

Hart said, “What interest?” Witness said, “If they are 

entitled to $24,000 they are entitled to it as of the date at 

which their payment was due them, and as long as we find 

they are entitled to $24,000 they are entitled to interest, not 

only on $24,000, but they are entitled to interest no only on 

the items for extra claims or damage claims, but entitled 

to interest on the contract balance and on anv of the hold- 

%/ 

up of funds so far as the contract is concerned.” Hart said 
he did not think so. Oehmann said he thought witness was 
right. Hart said, “Well, if you two fellows think so, it 
doesn’t matter much what I think.” 

Oehmann and the witness started to figure the interest 
on the various conditions up to October 21 from the first 
failure to pay balance. They figured the interest to Oc¬ 
tober 21, 1931. That brought a total of $27,900. That is 
the amount of the award. After adding the inter- 

250 est items we arrived at the amount of $27,912.72. 
That was after adjusting our differences as to our 

views on what should be done. Hart, Oehmann and wit¬ 
ness definitely agreed that the amount should be $27,912.72. 
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It was then about 5 o’clock or slightly after on October 21. 

Hart said “Then there is nothing to do nolv except to 
dictate the award.” Witness said, “Yes.” Hart called a 
stenographer and witness said, “Go ahead ana dictate the 
award, you do the dictating. You are the lawyer in the 
crowd, and it is your stenographer; she is accustomed to 
your dictation. Go ahead and do the dictating.” Hart 
started to dictate the award. While he was dictating wit- 

I ^ 

ness had the feeling he was floundering a good deal over 
it and witness took one of the yellow pads fr<jm the desk 
and started to write his ideas of the wording as he would 
word it if he were dictating it. He was shown defendant’s 
Exhibit No. 15 and stated that it was the paper he started 
to write. While he w’as trying to write he was also listen¬ 
ing to Hart’s dictation and when witness got] about half 
way through he realized he could not do both jobs—try to 
concentrate on his own work and listen to Hart’s dictation 
—so witness stopped about half way through. Hart com¬ 
pleted his dictation and said to the witness, “Is that all 
there is to it now?” and witness replied, “Wh^it about the 
arbitrators taking the acknowledgment?” Hart said, 
“What do you want to acknowledge it for?” jmd witness 
replied, “We always do that in New York stat^.” He had 
never known an award to be made without beiiig acknowl¬ 
edged. 

Hart said “What form do you want?” Witness said 
he did not know’ the form here and asked Hart if he had a 
form of his own, to w’hich Hart replied that lie had and 
picked up a book and read an acknowledgment from it 
w’hich was substantially that used in New York although 
slightly different in wwding and witness said “That is all 
right”. So Hart then dictated an acknowledgment 
251 and in that acknowledgment Hart included his name 
w’ith the names of the witness and Oehmann as be¬ 
ing the arbitrators’ final finding and award. 

At that time Hart had given no indication to the witness 
that he w r as not in accord with everything th^t had been 
done up to that point. When he finished diciating Hart 
ivalked into the adjoining office. Witness believed it to be 
the office of Hart’s partner. Witness could see that Hart 
and his partner had a couple minutes serious talk. While 
Hart w r as out of the room witness started to finish the writ- 
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ing of his views of how the witness would have worded the 
award and finished it and threw the pad on the desk. When 
the award was typed arbitrators read it and the witness 
said 6 ‘What about a notary?” In a few minutes the notary 
came in and Hart introduced her and said “We want to 
swear to this document.” Witness signed first. Oelimarm 
signed and Started to hand the pen to Hart, who said 
“Well, now, I am not ready to sign this thing vet. You 
know, I am not ready to put my signature on that right 
now. Now, I mav ride along with you fellows, but not to- 
night.” Witness said, “You certainly have been a part 
of this thing all the way through.” Hart said, “I am not 
going to sign it now. I want to sleep on it.” Witness 
said “The only thing to do is for Oehmann and I to ac- 
knowledge it”, which was done. Hart then said to the 
notary “I mav want you to take mv acknowledgment in the 
morning. If so I will go down to see you.” The notary 
left and the witness reached for the copy which he had 
signed and started to fold it and put it in his pocket. Hart 
said, “Wliv don’t you leave that here? I may ride with 
you fellows in the morning.” Witness replied, “It is al¬ 
ways better to have a unanimous award, and if it is a ques¬ 
tion of leaving it here over night until you make up your 
mind you say you want to sleep over it, we will let it go 
that way. You put this away and tomorrow morn- 
252 ing you sign it or do not sign it.” Whereupon the 
witness was asked the question: 

“Q. Had you and Oehman made a final award, then Mr. 
Eidlitz? A. I had never seen— 

“Mr. Sherier. (Interposing.) I object to that. That is 
a conclusion. 

“The Court: Well, I will let it in, overrule your objec¬ 
tion and give you an exception. Your equitable plea con¬ 
cedes that there was an award, and you are proceeding on 
that theorv, but that it was void. 

“Mr. Sherier: Yes, sir. 

“The Court: The law plea says that there is no award 
whatever. This is the distinction. 

“Mr. Wheatley: This is it.” 

Whereupon the witness stated that he and Oehmann 
made an absolutely final award and that at no time prior 
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to that point had Hart given either the witness or Oeli- 
manii the slightest indication that he was not going along 
in accordance with what the others were doing. Hart did 
sav on several occasions that what the others;were doing 
was not in accordance with his ideas and when we got 
through the last word on that question of lump sum Hart 
said, “Well, now, this is all we can do, isn’t it? This is 
the final Proposition ” and witness said, “This is final.” 

There was quite a little discussion as to whether the 
award should be divided into two items, one pf principal 
and the other of interest, but it was finally decided to make 
the award for a lump sum including interest. Oehmann 
said “Suppose they do not pay this now, what about that?” 
Witness replied, “That it is not going to be pur funeral, 
if it is not paid. No doubt the courts will have to 

253 decide whether the interest goes on or as to what 
the proper interest is from the time thalt the award 

was made. That is not up to us, because we | are not the 
parties to that proposition.” 

Oehman said, while Hart was dictating the award, “Don’t 
you think that we ought to set up exactly how we arrived at 
this award?”, and witness said, “Positively not” and Oeh¬ 
mann said “Suppose they should ask us what did you allow 
and what didn’t you allow?”. Witness said, “They cannot 
ask that in an arbitration. Arbitrators are entitled to give 
an award for X dollars finally and not say how they arrived 
at it.” | 

Witness got the impression that neither Hqrt nor Oeh¬ 
mann knew that that was the condition under which arbi¬ 
trators could make an award. Witness said Arbitrators 
are not called upon to detail how they arrive at it.” 

254 Witness said, “Why, man alive, I am handling about 
three of these a week, and I can tell you pow that two 

weeks after I get through with a case I could not tell you 
how in the world we arrived at it. So you are not called 
upon to say how you arrive at it. As long a^ we have it 
clearly before us now, what we are doing, and kve arrive at 
this amount, we do not have to give an explanation. Wit¬ 
ness saw* that neither Hart nor Oehmann understood that to 
be the fact. Oehmann said, “Suppose they should ask 
me?” Witness replied “They cannot ask you| and if they 
ask you you do not have to tell them. ’ ’ 

Hart said he would put the award in the safe and nobody 


202 


THE RUST ENGINEERING COMPANY VS. 


could touch it until he would either sign it or not sign it in 
the morning. Witness said, “If you sign it in the morning 
you will send it on to me. If you do not sign it in the morn¬ 
ing, you will send it on to me, but that you will make up your 
mind between now and tomorrow morning as to whether or 
not vou are ^oing to ride with us, and if vou do vou will 
complete the document with your signature,’’ to which Hart 
replied, “Yes”. Hart found the safe locked and put the 
paper in the drawer of his desk. 

Whereupon witness was asked the question, “Was there 
anything said about copying it over, Mr. Eidlitz? and an¬ 
swered, “He went out to the safe to put this in the safe, and 
while he was out I said to Oehmann, ‘Of course, I like my 
form of award better than I do what we have got here,’ 
and I was just talking to Oehmann on that line when Hart 
came back and he said, ‘I am sorry but the safe is locked 
and I cannot open it’, but he said ‘I will put this right into 
my drawer and lock the drawer.’ I said, ‘you know, Hart, I 
like my own form best as a rule’, and I read this while he 
was putting this away in the drawer and he said, ‘Well, I 
like that myself, let me have it,’ 

255 and my view was—it may have been a little conceit— 
my view was that Hart thought this was a pretty 
good form for future use, and that is why he asked me to 
give it to him. 

“Then Hart said ‘Suppose we do reword this thing this 
wav.’ I said, ‘I will tell vou what vou can do.’ Hart said, 
‘Suppose, if I sign this document, if I agree to ride along, 
suppose we rewrite it this wav?’ ‘Well’ I said ‘That is all 
right. If you decide to sign, sign the one that Oehmann and 
I have signed, rewrite according to this in which the amount 
is of course the same, it is simply a little different wording, 
and send on both to me with Oehmann’s and your signatures 
to this, the one I wrote, executed when it comes to me, but 
give me both in the morning.’ He said ‘All right,’ and he 
put his key in the lock and locked the drawer to put this in 
the drawer and he said ‘You know, I do not think I have 
ever locked this drawer before; he said, “No one will touch 
this document.’ 

“Q. Did you have any reason for asking that both papers 
be sent to you, sir? A. Yes, I did. In the light of what has 
happened I realize that what I had in mind would not have 
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worked out, but my thought was that mv method I of award 
was a little clearer as to what the arbitrators had jdone, and 
I knew of course that the document which Oehmann and I 
had signed was the only final, official, legal awardj but I did 
feel that if we had this additional one, if no legal questions 
came up as to the validity of the award, this wa^ in better 
form for explaining it to the parties. Now, I kn^w at that 
time, of course, of the old condition that when arbitrators 
arrived at an award that they ceased to be arbitrators and 
that they cannot change any award that they ma^e or can¬ 
not do anything about it that in any way changes it, 
256 but this did not change it in amount and only in 
wording. ’ ’ 

The arbitrators agreed that until Hart had tir[ie to sign 
or not sign, which was in the morning, they would not tell 
either party as to what they had done and that t^iey would 
not tell them anything further than that they had reached 
an agreement and had made an award but not in whose 
favor the award was made nor in what amount until Hart 
had decided whether or not he would sign in the morning. 

The arbitrators left Hart’s office some tim^ after 6 
o ’clock. When they reached the street entrance Oehmann 


left Hart, shook hands with the witness and left. 

Just prior to Hart’s leaving the room Hart sa fd “What 
about our final fee on this thing?” Witness sjaid “You 
agree among yourselves what the final fee shall pe.” One 
fee had been paid earlier in the proceedings. Witiiess would 
agree to anything the others said. Hart said he Ifad to put 
in an awful lot of time examining all the correspondence, a 
mass of evidence, that he had to pass up a couple o|f cases on 
account of it because they interfered with thes^ hearings 
and felt the arbitrators were entitled to a substantial fee. 
The subject was discussed and they finally arrived at a fee 
of $200 for each arbitrator. Witness and Hart walked up 
the street together and Hart said: “I have been left hang¬ 
ing out on a limb in this thing.” Witness said, f What do 
you mean?”. Hart replied, “I have been left hanging out 
on a limb.” Witness said, “I don’t know just how you 
mean that”; Certainly I have not done anything.” Hart 
said he was not talking about the witness, but he had been 
left hanging out on a limb. Witness replied, f‘You are 


going to make up your mind tonight whether 


you 


are going 


i 



204 


THE RUST ENGINEERING COMPANY VS. 


to sign this. He said, “Yes, I will go with you, but I have 
been left hanging out on a limb.” 

Hart left witness before the latter reached his hotel. 

The next morning Mr. Thomas, Lehigh’s attorney, called 
up the witness and asked what had happened and 

257 witness replied they had reached an award and could 
not tell anything about it until in the morning; that 

he should be able to tell Thomas exactly the next morning 
but could not tell him then. Thomas made a little effort to 
get the witness to discuss it. Witness said he had to wait 
“until tomorrow; there is a reason for it.” 

The following morning witness did not get the award 
from Hart either signed or unsigned. That he is not sure 
whether he telephoned Hart that morning or waited until 
the next morning but within about two days of the time he 
left Washington he got a letter from Oehmann in which the 
latter told witness he had taken his name off the award. 
That was two days later. Oehmann took his name off on 
October 23. Witness was expecting to have the award in his 
hands on tlie morning of the 23rd, that is figuring Hart had 
signed on the 22nd and mailed it at once. It should have 
been received on the morning of the 23rd. Instead of that 
he got the letter from Oehmann either on the 23rd or 24th, 
stating that he had stricken his name off. Witness then 
called Hart on the telephone and told him to send him the 
award and Hart said “No, Oehmann told me to hold on to 
it.” Witness told Hart “You haven’t any right to do 
that.” Hart said, “That is what I am going to do. I am 
not sending anything. We should proceed now and hear 
witnesses.” Hart never sent the award to witness. Wit¬ 
ness never had it. 

Thereupon there was received in evidence Plaintiff’s Ex¬ 
hibit 4A, being letter from Hart to Baldridge bearing date 
of August 31,1931. The letter reads: 

“I forward herewith letter received by the undersigned 
from Charles L. Eidlitz, together with the enclosure to 
which he refers therein. Both are self-explanatory and I 
ask that they be returned to me after having served your 
purpose. 

“When I considered this particular subject before, 

258 I had in mind only the Code of Law for the District 
of Columbia. I am in accord with the suggestion of 
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Mr. Thomas that the parties involved may avail themselves 
of the provisions of the United States Arbitration Act to 
which he refers. In fact, I believe the suggestibn to be a 
good one. It will unquestionably assure a final settlement 
of this long outstanding dispute. 

“If the Rust Engineering Company will agifee to this 
procedure, and the three arbitrators feel that it! should do 
so, I suggest that you communicate with Mr. Thomas with 
a view to the preparation and signing of the necessary 
papers, the same to be filed with the arbitrators prior to 
their decision. The Supreme Court of the District of 
Columbia is the appropriate court in this jurisdiction to be 
specified in your agreement. 

“If it can be arranged, the arbitrators hopje to meet 
and render a decision in this matter some time between Sep¬ 
tember 15th and October 1st. 

“I have sent a copy of this communication tj> Mr. Eid- 
litz.” | 

Thereupon the court asked 

“The Court: Did they really attempt to proceed under 
this United States Arbitration Act?” j 

To which counsel for the Plaintiff replied “No.” 

On the morning of April 1 before Baldridge and Garrett 
arrived at Hart’s office the witness suggested thht as there 
had been so much material placed in evidenc^, much of 
which was of no value as far as the determination vrent, 
that it would be wise for Oehmann to take all of the evi¬ 
dence and all the minutes and make a digest as to the mat¬ 
ters that w T ere of real importance to us and eliibinate such 
items as were not of importance. Oehmann did this, 
259 furnishing a copy to each of the arbitrator^. 

Witness thought that on the 24th of October he 
received Oehmann’s letter. He called Hart by) telephone 
and told the latter it w r as up to him to send the award to the 
witness as agreed. During the telephone conversation Hart 
told witness that Oehmann had told Hart not fjo send the 
award. 

Witness said Oehmann had no right to take hjs name off 
that document. Hart said he thought he did. Witness told 
Hart that as far as witness was concerned he was through 
with the arbitration at 6 o’clock on the night of |he 21st, to 
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which witness replied “we are not through” and witness 
said “it will have to be up to the court to decide and it is not 
going to be up to you and I to decide.” 

Witness did not call off from any place any figures taken 
dowm by Hart. He saw Hart making notes while the 
Thomas brief was being gone over. Witness did not call 
off any figures while Hart was going over it. Mr. Hart had 
the brief before him and he called off the figures. We dis¬ 
cussed it and Hart made notes. Witness did not see what 
notes he made until he was through.. Hart arrived at a 
total which was some $2900 less than what the others had 
previously arrived at by using other documents. 

The attention of the witness was called to a letter from 
the Assistant Secretarv of the Treasurv to Rust, which 
letter appears on pages 73 and 74 of the Rust brief as 
follows: 

I 

“In connection with your contract for the construction of 
the extension of the Government Printing Office, this city, 
reference is made to the correspondence and to the con¬ 
ferences held at this department relative to the additional 
expense involved in the excavation work. 

“Letter of even date covers items 1, 2, 3, and 4 of your 
itemization of September 20, 1929. Items 5 and 6 covering 
the claims of your sub-contractors, the Truscon Steel 
260 Company and the Lehigh Structural Steel Company, 
in amounts $523.61 and $15,873.45, respectively, are 
rejected as they are in the nature of damages claimed by 
your sub-contractors on account of delayed delivery of ma¬ 
terials manufactured by them, this delay in turn being due 
to delay in the normal progress of the project on account 
of additional foundation work, and as these two items con¬ 
stitute neither labor nor materials that enter into the con¬ 
struction of the foundations, the additional compensation 
for that is not approved as within the provisions of your 
contract. However, you are privileged to accept your final 
voucher under protest and submit a claim for items 5 and 6 
to the Comptroller General, if you so desire.” 

and stated that the contents of the foregoing letter was 
before the arbitrators. 

The Treasury Department contended, as the witness 
understood it, that while the claim might be a proper one 
it was not a proper one for foundation delay. It might be a 
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Rust delay and notwithstanding that the Treasury Depart¬ 
ment would not allow it to Rust the witness jthought it 
should be allowed to Lehigh because when the foundations 
were not ready for Lehigh on January 15 and not until 
some time in April or the beginning of May that could not 
possibly be the fault of Lehigh. 

When asked how about it being the fault of the Govern¬ 
ment— 

“Well, if it had been before me as to whether it was the 
fault of the Government, I think he did not meet the testi¬ 
mony that the Government had given Rust an extension of 
seventy odd days, seventy-one or seventy-two day}s, and also 
paid them an additional sum of $20,000, allowed them an 
additional sum of some twentv thousand dollars due to soil 
conditions which were either not properly outlined in the 
specifications and not properly shown in the testis.’’ 

261 Witness’ attention was called to the platter ap¬ 
pearing at page 80 of Rust’s brief and d a £ e 65 0 f 
its second brief, namely: 

“In view of all the facts thus far established i|i this con¬ 
troversy and previously pointed out herein, togpther with 
the legal effect of the agreement of the partiesj Rust has 
not attempted to consider in detail the terms purporting to 
make up Lehigh’s claim although in a few instances glar¬ 
ing discrepancies and false statements therein jhave been 
exposed. 

i ‘ The only adequate method of investigating shell details 
is the production of appropriate records and witnesses for 
thorough examination into such matters. Without modify¬ 
ing in the least particular its complete denial oij responsi¬ 
bility to Lehigh for any portion whatsoever ol; Lehigh’s 
claim, Rust hereby formally demands its right td such op¬ 
portunity for examination.” 

He was asked what he did about that and replibd that he 
read it over carefully and said that the statement was not 
absolutely accurate to the facts and gave it no yery great 
consideration. The fact is the arbitrators did hjave all of 
the things that Rust said they did not have. 

When asked what opportunity Rust had to examine wit¬ 
nesses of Lehigh with respect to correspondence jplaced be¬ 
fore the arbitrators, witness replied “The arbitrators 
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had two full days of examination by Baldridge and by Gar¬ 
rett of every witness that was produced on either side.” 

When asked what consideration the arbitrators gave to 
the correspondence placed before them after conclusion of 
the hearing he said, “it was used on October 21st every 
time we reached the point where there was any doubt in 
our minds.” He just testified to the erector’s letters taken 
out of those records and the question of a charge 
262 by the railroad company for rehandling the material. 

Hart expressed the opinion that he did not think 
Lehigh was ever charged any such amount. The arbitra¬ 
tors dug around through the evidence and found a bill from 
the railroac^ company to Lehigh for six hundred odd dol¬ 
lars. After that was found Hart and Oehmann said they 
guessed that was all right. Hart said he did not believe 
they had any such charge. 

Witness’’ attention was called to Hart’s testimony and 
he said there was no charge for storage of derricks at any 
time nor was any claim made. They claimed a charge made 
for idle derricks. Hart said Mullen testified on the ques¬ 
tion of idle derricks and the delay which produced the idle 
derricks. The amounts were in the document the witness 
said was before the arbitrators, in which he set up each 
of the items of charge. Witness testified that he knew of 
his own knowledge what a reasonable charge would be for 
idle derricks; that he had been in the business all his life 
and had been settling steel controversies for fifteen years 
and that he would have been able to fill out the amount 
which should be charged for idle derricks, from what was 
before the arbitrators and what the witness knew. He was 
then asked what that amount would be, whereupon the fol¬ 
lowing occurred: 

“Mr. Sherier: I object to that. 

“The Court: Do you want to strike that out? 

“Mr. Sherier: Yes, sir. 

“The Court: I will overrule vour motion and give vou 
an exception. 

“Mr. Sherier: May I state my position? 

“The Court: Yes. 

“Mr. Sherier: It is not a statement of an expert, and 
to use his judgment is not proper to arrive at an opinion 
without evidence. 
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263 “The Court: I don’t know about tkajfc; whether 
they can take evidence and use their owiji judgment 

or not. The statement is just as you find it in tile contract. 
There is no formal statement in the sense that these arbi¬ 
trators examine into this, that or the other things and find 
that and that they were selected experts for that. It is 
more or less a submission in view of the contract. 

“Mr. Sherier: But it says nothing about that. 

“The Court: No. | 

“Mr. Sherier: About selected experts to appraise and 
pass on this. 

“The Court: Well, I will overrule the motion for the 
time being. As I say, I always reserve th£ right to 
straighten out this record if I am in error; and |I will give 
you an exception. ’ ’ 

Witness’ attention was called to Hart’s testimony as to 
proof of actual loss sustained by Lehigh becausb of delays 
and stated that the arbitrators had continued proof over 
the two davs of the hearing. There was a buiich of time 
sheets before the arbitrators and there was the testimonv 
of Hendricks and Hull which dealt in detail with the num¬ 
ber of davs lost and idle derrick davs and so forth. 

•> mf 

With respect to whether there was proof as [to the loss 
sustained by Lehigh as the result of Rust’s failure to have 
the site ready on January 15 he stated there was a con¬ 
tinuous proof of delay in everything that they [had. 

On cross-examination witness identified the paper which 
was passed to the arbitrators at the, commencerpent of the 
hearing bv Mr. Garrett. He did not understand that that 
constituted the basis of Lehigh’s claim against Rust. It 
did not constitute anything so far as the arbitrators were 
concerned. They paid no attention to it. The wit- 

264 ness did not have the faintest idea of th£ object of 
filing that paper and presenting a copy cjf it to the 

arbitrators as well as counsel for Rust. They pever used 
that document for any purpose. He was asked to look at 
the paper and see if those are not the claims, Garrett then 
and there announced that Lehigh had against Rust and 
which it was intended to offer proof concerning, and an¬ 
swered that he could not answer that question because he 
did not know what Mr. Garrett intended t|o do. 

265 The paper thus identified by the witnejss was de¬ 
fendant’s exhibit No. 17, and is as follows!: 

14—6371a 
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“Government Printing Office, 
Washington, D. C. 


Original Contract. $190,000.00 

Extras. 283.00 

$190,283.00 

Cash and Contra credit. 178,454.91 

Balance on Original Contract. $11,828.09 


1. Labor, rental of equipment, supplies and mis¬ 

cellaneous expense to operate the storage 
yard along Pennsylvania Railroad tracks 
7 and 8 Washington, D. C. from April 1st to 
November 30th, 1929 for storing equipment 
and steel due to the fact that foundations 
and site were not ready according to con¬ 
tract .. 4,123.42 

2. Handling and re-handling and storage 

changes 1 on material stored in Allentown 
yard of Lehigh Structural Steel Company 
by reason of fact that foundations and site 
were not readv to receive steel on January 
15th, 1929 . ....*. 1,479.24 

3. Cost of increase in labor scale incurred due to 

foundations and site not being ready accord¬ 
ing to contract and also due to delays caused 
by you. 3,678.88 

4. Rental of derrick “B” and other equipment 

assigned for use on the job as per written 
advices of February 8th, 1929 by their Mr. 
Constantine that foundations would be 
readv between February 22nd and March 
1st, which was idle and in storage from 
March 1st to April 26th, 1929. 1,836.00 

5. Rental of derrick “A” and other equipment 

assigned for use on the job as per writ- 
266 ten advices of February 8th, 1929 by their 
Mr. Constantine that foundations would 
be ready between February 22nd and March 
1st, which was idle and in storage from 
March 1st to May 17th, 1929. $1,814.25 
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6. Lost efficiency for 3 weeks from April 26th 

to May 17th, 1929 (one-half of the time of the 
Erection Superintendent and one Foreman) 
due to the fact that foundations for 44 B” 
derrick section were complete and accessible 
but foundations for “A” derrick section 
were incomplete and this portion of build¬ 
ing could not progress. 

7. Rental of equipment for additional time con¬ 

sumed due to foundations and site not being 
ready January 15th and delays caused by 
you throughout the entire operation. 

8. Lost efficiency of mechanics throughout the 

entire operation due to delays caused by 
you and foundations, cutting pockets and 
chases not being ready in advance to permit 
the setting of steel. 

9. Charges for extra work given our Erection 

Superintendent, John A. Hendricks, by 
Superintendent for Rust. 


Total 


10. Interest to December 1st, 1930. 

Labor to unload and store steel in Washington 
R. R. Yard: 


March 18 
“ 19 

“ 20 
44 21 
44 21 
44 22 
267 

March 25 
44 26 
44 27 

44 28 
44 29 

April 22 
44 23 

44 24 

44 25 


$ 88.00 

88.00 

88.00 

102.00 

102.00 

102.00 

$102.00 

87.00 

102.00 

102.00 

118.00 

96.00 

96.00 

96.00 

48.00 


435.00 

i 

i 

j 

2,778.00 

i 

I 

I 

| 

| 8,243.15 

! 532.05 

$36,748.68 

6,397.83 
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April 27 . 

. 48.00 

“ 29‘ . 

. 96.00 

“ 30 1 . 

. 96.00 

Mav 1 . 

. 67.60 

* 

“ 2 . 

. 94.00 

“ 3 . 

. 94.00 

a 4 ! 

. 47.00 

“ 6 . 

. 94.00 

< < ji 

. 47.00 


Labor 
Insurance 22.77 


2,094.00 

476.00 


Rental of R. R. Crane 


2,570.80 

252.00 


2,822.80 

Overhead 15% . 423.42 


3,246.22 

Profit 10% .. 324.62 


April 1 
2 


$3,570.84 

$109.20 

109.20 


Total Labor. $218.40 

Ins. 22.77% . 49.73 

268 Rental R. R. Yard for equip & 

Steel 8 Mo. $20.00 per mo... . 160.00 


i 

j 

Overhead 15% 


428.13 

64.22 


Profit 10% 


502.35 

50.23 


552.58 


Total . $4,123.42 

No. 2. 

“In order to sustain the damages for storage both in 
Allentown and in the yard in Washington, we were re- 
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peatedly advised that they would be ready a few weeks 
hence. 

“ Since the material could not be delayed in coming 
through the shop beyond a certain point, we weife obliged to 
make provision for it in our yard temporarily ib a separate 
place, not under the crane, where we would ordinarily lay 
it and ship it out. This space, however, was limited and it 
became evident about the latter part of February or the 
beginning of March that we were going to hav^ more steel 
accumulated than we could accommodate. Negotiations 
were entered into with our erector to rent a yard in Wash¬ 
ington for the purpose of relieving the congestion which 
it was evident could not be accommodated in our yard. 

4 ‘Therefore, preparations were made to provide equip¬ 
ment and space to take care of the steel in Washington, 
we having accumulated in our yard the week bf March 5, 
1929, 1,873 tons, and during the week of March 11 we 
shipped to Washington storage yard 993.4 tons, and on 
March 18 we received a telegram from our erector to cease 
shipping as steel was coming in too fast for him to unload 
and demurrage was accruing as his space available in the 
Washington yard was filled, and we ceased shipping, start¬ 
ing again the week ending April 20. 

269 Wage Increase. 

Item 3. 

Total Hours. 

April.1,096 

May..5,965 

sr i\ . 

si. 4 . - 2 ' 38% 

18,935 Hours. 

Deduct 774 Hours—charged for in extra 

storage. 

18,161 Hours @ 15^.$2,724.15 

Insurance @ 22.77 .. 620.29 

$3,344.44 

Profit 10% . j 334.44 

Total .$3,678.88 
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Out—No increase paid at yard until April 1, 1929. 

Job was topped out before first floor arch was poured— 
Virginia Engr. came on job to do work in old building— 
could have stayed off job. 

Item 4. 

Equip. Rental and Expense Due to Delays. 

1. Derrick Mar. 1 to Aprl. 26th—45 days @ 

$12.00 per day. $540.00 

1 . Hoisting Engine Mar. 1 to April 26—45 days 

at $10.00 per day. 450.00 

1 . Air Compressor Mar. 1 to May 11, 56% days 

@ $9.00 per day. 508.50 

Planking and small equipment Mar. 1 to Apr. 

26—45 days @ $7.50 per day. 337.50 

Total .$1,836.00 

270 


Item 5. 

1. Derrick Mar. 1 to May 17, 61 % days @ $12.00 

per day . $738.00 

1 . Engine Mar. 1 to May 17, 61% days @ $10.00 

per day . 615.00 

% Planking and small equipment March 1 to 
May 17, 61% days @ $7.50 per day.. 461.25 


Total .$1,814.25 

Item 6. 

One Half the Time of Erection Supt. & Foreman. 

1 . Supt. 8 hrs. per day @ $2.25=$18.00 
1 . Fore. 8 hrs. per day @ $2.00=$16.00 


Labor per day.$34.00 

Insurance 22.77/100.00 . 7.74 

41.74 

Overhead 15% . 6.26 

48.00 

Profit 10% . 4.80 

Total . 52.80 

16% days @ $52.80 2=.$435.60 
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271 Item 7. 

B Derrick, etc. Apr. 26 to Oct. 5, 192ij). 

April. 3% days. j 

Mav . 25 44 

June. 22y 2 “ 

July. 25 

August .... 24% 4 4 

Sept.23 

October . . . 4% “ 


Less 


Less 


128 Full working days. 

53 44 4 4 4 4 a/c Strike. 

75 4 4 4 4 4 4 conservative. 

33 4 4 4 4 4 4 allowance for 

er^ct. 


Balance ... 42 4 4 4 4 4 4 

Derrick . $12.00 per da/. 

Engine . 10.00 per da/. 

Planking 2500 pcs. 10.00 per da>j. 

- - 

$32.00 per day. 

42 days @ $32.00 =. $1,344.00 


A Derrick, etc. 

May 18 to Sept. 19, 1929. 

Mav. 11 days. 

June .... 22 i/ 2 44 

July. 25 

Aug.24% 44 

Sept.15 


Less 


98 Full working days. 

53 44 44 Strik 


Less . 33 44 

12 44 

Equip. $32.00 per day 12 days 


$384.00 
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272 Miscellaneous Equipment & Compressor. 

April 

. 3% days. 


May 

. 25 


June 

. 22% 44 


Julv 

. 25 


Aug. 

. 24% 44 


Sept. 

. 23 


Oct.. 

. 25 


Nov. 

. 23% 44 



172 Full working davs. 

Less 

...... 53 44 

“ “ Strike. 


119 44 

11 < < 

Less 

. 44 44 

4 4 4 4 Allowance for 



job. 


75 44 

4 ‘ 4 ‘ Chargeable. 

Mi sc. 

Equip. 

. . . . $5.00 per day. 

Compressor . 

. .. . 9.00 per day. 

Total 


. . . . 14.00 per day. 


75 days @ $14.00 per day. 1,050.00 


Total 


$2,778.00 


Item 8. 

Pay Rolls . $15,248.99 

12,741.89 

859.30 


Total . 
Less yard PR 


$28,850.18 

2,312.40 


Job Pav Roll. $26,537.78 

20% of $26,537.78 = . 

Insurance 22.77/100.00=. 


Overhead 15% 


$5,307.75 

1,208.57 


6,516.32 

977.45 


Profit 10% 


4,793.77 

749.38 


8,243.15 
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273 Item 9. 


Hendricks’ Back Charges Against Rust as| Per Orders at 

Site. j 

Statement .j. 259.42 

November 3^ j 97% fix 

do \ .I. 


Total.j. 532.05 

Witness did not know whether that paper contained the 
claims that Lehigh was asserting against Rpst because he 
never used that document in any way, shape i>r manner. 

His attention was called to his statement bn page 238 of 
the arbitrators’ record. He was asked whetjher the paper 
just identified was the bill that was renderecj. by Lehigh to 
Rust and was asked if he made that statement and said 
“Yes”. | 

When asked what other statement and specification of 
claim Mr. Garrett presented on behalf of Llehigh as out¬ 
lining the claims they had and as limiting tpe proof they 
proposed to offer he said, “During the hearing there was in 
evidence a statement in considerable detail sjetting up the 
various items of damage which Duncan testified to as being 
something he and Myers had arrived at afteij* several ses¬ 
sions and which Duncan said had been submitted to the 
Government for payment.” ! 

When asked whether he confined the arbitration con- 
troversy to that statement of Duncan’s he said, “The arbi¬ 
trators took into consideration all the evidence of any kind 
that was submitted to them during the entire tjime with the 
exception of thirty-six odd thousand dollars which the arbi¬ 
trators excluded for the reason that Baldridgle announced 
that he had never seen it and knew nothing pbout it and 
it should never have been in the Rust Compaiiy’s proposi¬ 
tion.” j 

When asked if he told Mr. Garrett at tljiat time that 
274 the arbitrators disregarded his statement of claim 
and that he would not be able to offer pny proof in 
explanation of the items specified he answered “We told 
Mr. Garrett that we were not considering this document in 
any way. ’ ’ j 

When asked whether his statement was thatl “We were 
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not considering the paper as evidence,'' answered “We told 
him we were not considering it at all.” He did not tell 
Garrett that the statement went out of the case, but he did 
tell him that the arbitrators were not considering it. He 
did not tell Garrett that the latter would not thereafter be 
permitted to offer testimony in proof of those items. Gar¬ 
rett was simply told that the arbitrators were not consider¬ 
ing it at all. He did not remember whether Garrett at that 
time stated that he expected to offer proof of those claims. 
He understood Garrett had a lot of proof he wanted to 
introduce or some proof on this $36,000 make-up bill. When 
asked what he told Garret about his right to do that he 
answered that he told Garrett the arbitrators were not con¬ 
sidering that because of Baldridge’s objection to its being 
used at all and he could not introduce them at all. 

His attention was called to the statement made bv him to 
the effect that the arbitrators wished to show that this docu¬ 
ment referred to and the amounts involved have not been 
considered by them in any way up to the present time and 
he was then asked whether he meant bv that statement that 
the paper was not to be used as the basis of the Lehigh 
claim and he answered he meant the arbitrators gave no 
consideration to that paper up to that time nor would they 
later give it any consideration. 

He was then asked whether he advised Garrett or Mullen 
that the arbitrators were not going to follow the specifica¬ 
tions of claim presented by Lehigh but were going 
275 to adopt the paper or statement of claim that had 
been prepared and presented to the Government, and 
answered 44 No”. 

When asked how he expected Lehigh to meet the issues 
unless he told them what the arbitrators were going to do 
and with respect to what the arbitrators were going to 
admit, he answered that he did not know that it was up to 
him to tell them what the arbitrators were going to do. 

When asked if he did not think it would be helpful to 
both the arbitrators and counsel to know what claims were 
in issue and what items were in issue, he said he did not 
know’ that he could answer that. Personally he did not 
feel that it was in any way up to the arbitrators to explain 
to counsel what they had in mind. 

When asked whether at that point the arbitrators aban¬ 
doned the case as it was presented by the Lehigh specifica- 
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tions and from then on considered the case as presented by 
this paper filed with the Government, he answered 44 No”; 
that the arbitrators did not abandon it, they never had it 
before them. 

The arbitrators intended to start out on the ! theory of 
first ascertaining whether there were any delays and if so 
who was responsible for them and then after having deter¬ 
mined that question they would go into the loss or the 
money damage sustained by the one who had suffered for 
the delay. 

The attorneys cross-examined and exhausted each wit¬ 
ness to the point where the arbitrators kept Continually 
telling them that the arbitrators could not liavi them in¬ 
terrupting and cross-examining; and they eveil cross-ex¬ 
amined after each answer. They continued to do that up 
to the afternoon of the second day, at which time (Baldridge 
started to put on his witnesses, and the arbitrators then told 
the attorneys that they must allow the witnesses to tell 
their stories in their own way without interruption 
27G and without being led and without being interrupted. 

Duncan was the first witness put on by I^ust. And 
even after that had been suggested and agreed to bv both 
parties that they would stay out of the picture until the 
witnesses were through, Baldridge, with his own witness, 
started to ask questions before he was completed. 

The arbitrators tried to get over to counsel all during 
the first day that the testimony would be limjted to the 
question of responsibility, but they never succeeded in 
doing it. 

Whereupon, the following occurred: 

“Would you let me amplify that statement a little? 

“Q. What is that? A. Would you let me amplify that 
statement ? 

“Q. I will ask you what I want you to answer. A. All 
right.” I 

The arbitrators did announce at an early sjage of the 
proceeding that the arbitrators would conduct!the exami¬ 
nation of witnesses and that the attorneys would not be 
permitted to examine them, but the arbitrators never suc¬ 
ceeded in getting it over. There is no question that the 
arbitrators tried to do it and the witness announced that 
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tlie arbitrators would ask the questions, but the arbitrators 
could not keep the attorneys from breaking in on any 
question. 

The witness was to ask the questions by arrangement 
with the other arbitrators and started out to do so, but he 
could not keep the attorneys from breaking in. 

When asked what he meant by the expression “main 
issue”, found on page 60 of the arbitrators’ record, witness 
answered “the question of delay”. He also made a state¬ 
ment on the same page that he believed it would be well 

for one of counsel to now recite what they would 

•/ 

277 confine their procedure to, at this stage of the arbi¬ 
tration. 

His attention was directed to his statement appearing on 
page 90 of the arbitrators’ record and he was asked if that 
happened and answered “It did”. 

From that time on the arbitrators tried to conduct the 
examination of witnesses, but did not succeed. 

Witness did not think that he stated that Myers and Dun¬ 
can had prepared a claim to be presented on behalf 
of Lehigh to the Government. There was a claim pre¬ 
sented by Rust to the Government covering the claims of 
Lehigh, which grew out of delays that were alleged to have 
occurred with respect to foundation. 

Lehigh’s claim was based upon the fact that it was not 
given a clear site at anv time as called for in the contract 
and that because of that fact witness did not think Lehigh 
began erection until after or about the time the contract 
called for completion. The delay concerned the footings 
on which the columns were to be erected. There can be a 
great difference between a footing and a foundation. The 
delay was not entirely due to soil condition. Witness would 
say from the testimony and figures it was not. 

He did not think Rust started the excavation, even the 
steam shovel, in time to have those foundations ready, 
from the pictures we had. 

He thought there was some kind of an old existing build¬ 
ing in some part of the plot and as he remembered, the pic¬ 
tures, they 1 were dated sometime in November, which 
showed the site only just cleared. He knew that some time 
after all the excavating had been done, the Government 
engineer discovered this soil condition and required Rust 
to go down many feet and spread out the footings. 
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Rust was allowed $20,000 for this work. | 

27S He did not testify previously that the Government 
paid Rust $20,000 for delay, but that amount was 
for additional foundation work. 

He knew that the contract between Rust and Lehigh con¬ 
tained all the provisions the contract between; Rust and 
the Government contained, with the exception ojf a special 
clause covering the question of delay. 

The witness felt, so far as he was concerned, that Rust 
had delayed Lehigh regardless of what the cjelav arose 
from. Witness meant by that that if Lehigh w^as delayed 
for any reason not due to Lehigh’s neglect but due either 
to Rust not being ready or any sub-contractor 0f Rust not 
being ready for Lehigh, that Lehigh was entitled to such 
damage as it could prove was caused by that delay. Irre¬ 
spective of whether the delay was caused by the neglect 
or default of the Rust Company, the witness thought if it 
was caused by the Rust Company or any of Rust’s sub¬ 
contractors, Rust would be responsible. 

■ 

Thereupon, the following occurred: 

“Q. Or by the Government? A. If Lehigh vtas delayed 
through no fault of Lehigh’s, that is as clear as il can make 
it, and further the fact that that rider was attached to 
the printed contract and that the rider was typed in and 
was initialed as I remember it, to me took precedence over 
anything else to the contrary in that contract. That is my 
understanding of the law. I may be wrong. 

! 

“By the Court: 

“Q. Anything that would delay Lehigh if ijt is shown 
the Rust Company was responsible for it. That is what 
you mean to say?” 

279 No matter what caused the delay, Rust would be 
responsible. He thought storm or flood ^as to some 
extent excluded, but the exclusion is not in tne rider to 
the contract. 

“Q. You told us about this claim that was made up by 
Mr. Duncan and Mr. Myers for presentation to the Govern¬ 
ment? A. Yes, sir. 
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“Q. Were there any vouchers or receipts accompanying 
that claim or presented to the arbitrators showing that any 
money had Actually been paid or any bills had actually 
been rendered to the Lehigh concern for storage, extra der¬ 
rick handling, a bill from the railroad company or anything 
of that kind? A. Yes, sir. 

“Q. Will you show us where that is? A. I do not know 
where it is, sir. 

“Have you that list of letters? A. I can tell vou what 
was produced. 

“Q- Suppose you try to point out to us where there is 
any item or any receipt or any voucher. A. Mr. Sherier, 
I cannot point out from the record. I can tell you exactly 
what was testified to, but I am not in a position— 

Hendricks testified to the effect that he had charged Le- 
high $6,000 or $7,000 for the delays and the expense which 
he was put to because of the delays, by not being permitted 
to go ahead in proper rotation for his work to start at the 
time he was entitled to start, and there was evidence that 
Lehigh paid that. 

His attention was directed to the testimonv of Hendricks 
on page 51 of the arbitrators’ record and he was asked if 
that was all of the evidence Hendricks gave as to the items 
that made up the $6,700, and answered “No”. 
280 When asked where the figures or the items were 
that made up the claim of around $15,000 that Hen¬ 
dricks stated that he had against Lehigh, the witness said 
he had no idea. He had a mass of time sheets there which 
to anyone in the business time sheets are considered as 
evidence of pay roll. When a man pays a mechanic on a 
building, he takes no receipt for the payment. The time 
sheet is considered in the business evidence of payment. 

When asked if he had any items which made up the sum 
of $6,700 that Hendricks said was paid, he answered, 
“Yes”; he had the time sheets, and Hendricks’ testimony 
all the way through, and Constantine’s testimony all the 
way through, backed that up. 

When asked what the evidence was as to the number of 
men employed on the derrick, he answered that put seven 
men out of business. Certain of the men were paid re¬ 
gardless of whether they worked. There was testimony 
about that by Constantine and Hendricks. The time sheets 
had relation to that. 
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The witness could not point out anywhere in the arbi¬ 
trators’ record the things which the witness ^ays were 
actually paid. The witness said it was testified!to and he 
hoped Mr. Thomas or Mr. Wheatley would pick it out. He 
had not studied this document. 

When asked if he had any more definite figure from 
Hendricks than is found on page 51 of the arbitrators’ 
record, he said the arbitrators had a definite statejnent from 
Hendricks as to the number of days he was delayed, from 
which Hendricks figured his claim against Lehiglf of $6,000 
or $7,000. 

When asked if that went into the record, the number of 
days and the number of men he worked, the Hours they 
worked and what they were paid, he sai<jl that due 
281 to the continued interruptions by not onlyj the attor¬ 
neys jumping up and saying, “off the record”, but 
the principals as well, the minutes of these twb days are 
absolutely incomplete, and that there is much of it that 
is not on the record because, time and again, thq stenogra¬ 
pher said that when they had reached the point wfien he was 
supposed to go ahead with his record they woulcjl announce 
“this is off the record.” Any number of times we had that 
situation, so that much of the stuff, particular^ what the 
attorneys brought in, is not on the record. 

He was then asked if it were not a fact that the arbi¬ 
trators permitted the most important features j of the in¬ 
vestigation to not appear in the testimony and| answered 
“No; the arbitrators had nothing to do with if”. When 
asked if he examined the record to see whetheh it was an 
accurate transcript of what transpired, he answered that 
as soon as he saw the record, which was some time after 
the hearing, he realized that the stenographer ^as a very 
poor stenographer. There are a great many glaring errors 
in the record. 

When asked if it did not occur to him when l^e saw that 
condition that he ought to have the record fchow what 
transpired so that there would be some foundation for an 
award, he answered, “No”, because in his experience, which 
covered some forty-five hundred arbitrations in the last 
twenty-odd years, in eighty per cent of the cases, even in¬ 
volving large sums, no stenographic record wa£ made. 

When asked if he did not insist upon a stenographic rec¬ 
ord being a fairly accurate one, he answered, (‘he would, 
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but a stenographic record for arbitrators who are ex¬ 
perienced in business means very little.” That the arbi¬ 
trators listen to the case and make their conclusions upon 
what they see and hear, and that the record is usually asked 
for by attorneys and not by arbitrators. Many things that 
occurred are not in the record, but he would say that 

282 those missing things were vital in the matter of 
reaching an award. 

When asked if he did not know that the statement pre¬ 
pared by Duncan and Myers for presentation to the Gov¬ 
ernment contained no vouchers or invoices showing anv 
amount that Lehigh had actually paid, he answered, “Why, 
it would not contain it; how could it contain it?” 

When asked if the arbitrators had before them the letter 
of September 28, 1929, from Rust to Lehigh, which letter 
is as follows: 

“I will be in Washington if convenient to you Tuesday 
or Wednesday of next week in order to make up total state¬ 
ment of our claim to the Government on your behalf for 
delays occasioned by the subsoil condition of the above 
building.” 

“Our claim, as you undoubtedly know, was filed as a 
lump sum and the Treasury Department has requested that 
we substantiate the same in detail, showing the number of 
men, dates and days, storage invoices, and any other papers 
that can be used to support the same. Please let me hear 
from you with reference to the above suggested appoint¬ 
ment.” 

and whether that letter was being considered by the arbi¬ 
trators, witness answered that the arbitrators had all the 
letters that were in evidence. That letter was in evidence. 
Thev had it. 

His attention was then called to Lehigh’s reply to that 
letter, dated September 30, 1929, as follows: 

“Re: Government Printing Office, Attention Mr. A. M. 
Duncan. 

“Referring to your letter of September 28th, with ref¬ 
erence to an appointment to meet me in Washington to¬ 
morrow or 'Wednesday, this is to advise that it will be im¬ 
possible to submit to the Government actual detailed 

283 figures showing the number of men, dates, days, stor¬ 
age invoices and other papers that could be used to 
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support our claims. Take, for example, the itjem of wage 
increase because of strike, until the job is actually com¬ 
pleted it will be impossible to determine the e^act amount 
of this item. When we have previously writtefi you in re¬ 
gard to this matter we have explained that the jinformation 
given was an approximation as close as w r e could estimate 
it at the time, and that the figures given woul<fl be subject 
to correction until exact dates and figures could be estab¬ 
lished for all the items making up our claims. |’ 

and stated that the arbitrators had that letter ijefore them; 
that it was in evidence. 

Witness was then asked: 

“Q. So that you had before you in the course of your 
investigation of this controversy this letter from the Lehigh 
people saying that they could not produce vouchers, invoices 
and other data to substantiate their claims of looses because 
of delay? A. But the fact is that they did do so later on. 
We had before us—the arbitrators, when they were deter¬ 
mining this award, had before them a telegram from Rust to 
Lehigh demanding that they give them at once all the data 
concerning this proposed claim, and attached to that tele¬ 
gram, at least attached to it with a clip, it is clegr to me, was 
a complete list of these claims. There was a list of days, 
there was a list of days of derrick idleness, tlifcre was as I 
remember it a very complete detailed list. There was no 
receipted bills. There were no vouchers coverirjg payments, 
but there was a complete detailed list. 

“Q. Did you have before you for your consideration of 
this question a letter from the Rust Company in which 
284 they said they would be glad to present any claim 
that Lehigh thought they had to the Government, and 
if the Government admitted and paid the clainj the amount 
would be turned over to Lehigh, but that the Rijst Company 
disclaimed any responsibility to Lehigh for hny of these 
asserted claims? Did you have that before yob? A. I be¬ 
lieve there was such a letter, but as a matter of iact that was 
the whole trouble of the whole case. The Rust dompany was 
making demands to Lehigh dependent upon whether or not 
Rust was paid, and as I saw the contract it wap not a ques¬ 
tion of whether Rust was paid, if they were n^ver paid, if 

15—6371a 
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they caused the delay. It would not make any difference so 
far as the Lehigh was concerned. ’ ’ 

Asked if the letter of March 6, 1929, from Rust to Lehigh 
was in evidence, he stated that it was considered by the ar¬ 
bitrators. That letter was, in part, as follows: 

“The delay you have suffered in this matter is entirely 
due to the necessity of the Government’s making soil tests 
and changing foundations, and as this is a matter over which 
we have no control you are not justified under our subcon¬ 
tract agreement in making any claim for the extra expenses 
incurred by you in this connection. We wish to advise, how¬ 
ever, that we shall be glad to have a claim presented to the 
Government covering such extra expense on your part, and 
if the same is allowed by them of course you will receive re¬ 
imbursement. Otherwise, we believe you will agree, upon 
further consideration, that you have no claim against us, 
and that such matters are part of the risk incidentally as¬ 
sumed when you took the job.” 

285 When asked what opportunity Rust was given to in¬ 
vestigate into these alleged claims for money paid or 
losses sustained by Lehigh or to refute those claims, he an¬ 
swered, “In the first place, the statement in the letter that 
you just read would have no effect on the arbitrators, be¬ 
cause it was not a fact. The evidence was to the contrary.” 
When asked if it was not a fact that Rust denied any re¬ 
sponsibility to Lehigh for those claims, he answered, “All 
general contractors deny responsibility to sub-contractors 
for additional claims”. Rust was undoubtedly denying lia¬ 
bility. Rust denied it throughout the hearing and all during 
the evidence kept denying and examining witnesses to break 
down the claims for delay and expense caused by delay. 
Regardless of the statement in the Lehigh letter of Septem¬ 
ber 28, 1929, to the effect that they were unable to furnish 
detailed items, vouchers and invoices, they did furnish de¬ 
tails. 

He did not know what was presented to the Government 
but he did know that the arbitrators did have time sheets; 
they had evidence from two or three witnesses as to the 
number of days’ delay. Rust even produced witnesses to 
testify as to the rainy days that prevented Lehigh from 
working. The arbitrators had before them vouchers or in- 
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voices showing the payment of $15,000 and $6,7|00 had been 
made by Lehigh, and the amount claimed for storage or re¬ 
handling of material bv the Pennsylvania Railrdad. He did 
not know who produced it, but he knew’ that the arbitrators 
had before them a bill from the Pennsylvania Railroad for 
six hundred-odd dollars for rehandling material. That is 

• I 

one item he remembered. There was no evidence of that 
having been paid. Nobody testified that it had b^en paid, but 
that w’ould make no difference whether it w’as paid or not. 
It w*as an obligation of Lehigh. 

Thereupon the following occurred: 

286 “Q. Was the Rust Company permitted, in the 

course of this investigation, to go into the question 
of whether any charge had been actually madej by the rail¬ 
road against Lehigh? A. I do not remember tide particular 
railroad charge discussion by Rust, but I do refiiember dis¬ 
tinctly a very lengthy discussion of the Lehigh charge for 
storage in their ow T n plant. 

“Q. In their own plant? A. Yes, and delay in their own 
plant. ’ ’ 

' ! 

i 

When asked if it w r as not a fact that Rust told the ar¬ 
bitrators it expected to prove that the Railrohd Company 
made no charge for rehandling, he answered that Rust 
made a great many statements of what they would prove 
or w r ould oi’ did prove or could prove but it was not the 
fact. When asked if they had an opportunity tjo prove that 
fact, he answered, “They had tw T o days of opportunity”. 

When asked if the arbitrators had an invoice from the 
Railroad Company for storage of the derrick or material, 
he answered that the arbitrators had an invoice from the 
railroad company. He was not sure whether it w’as the 
Lehigh or the Pennsylvania Railroad—w’as inclined to think 
it wras the Pennsylvania—for six hundred odd dollars for 
rehandling or demurrage charge. He did nd>t remember 
the exact wording. He saw 7 the bill. It w r ap a railroad 
company invoice. He did not know r w’hether there w’ere any 
other statements from the Railroad. The item appeared 
in the document setting up the claim totaling $15,000 and 
odd dollars. 

With respect to the item of $3900 covering wage increase, 
witness said he had Hendricks 7 testimony and had pay rolls, 
that is, time sheets, of the number of days that were claimed 
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as additional payment. He had all the evidence that any 
practical man could require in order to figure out what was 
what. 

287 The item of $1380 straight-time for the erection 
superintendent and foreman, for five weeks, plus in¬ 
surance, indicated that there are certain men who are called 
straight-time men. They are paid whether they work or 
not. Those are the men who are responsible for the der¬ 
rick. Hendricks proved that the erection superintendent and 
foreman worked five weeks. He had the time to indicate 
Hendricks 7 testimony on that point but he did not have the 
knowledge. 

The increase of wage item grew out of a strike. At the 
time the contract was entered into the men were receiving 
a certain wage and as a result of the strike that wage was 
increased 15 cents an hour. If Lehigh had been able to 
start work on January 15th, it would have completed its 
work by April 15th, and they would have be^.i able to em¬ 
ploy those men at the then existing rate of wages. 

Along about the middle or the latter part of April the 
wages had been increased and Lehigh was therefore com¬ 
pelled to pay that increase, because of the fact that they 
had to do the work after the increase went into effect. 

His attention was directed to his statement on page 237 
of the arbitrators 7 record and he was asked what that one 
point was that the arbitrators were going to decide and 
answered, “It was the question of whether Bust had caused 
the delay. 77 Thereupon, the following occurred: 

“Q. So that when you adjourned on that occasion it was 
after you had announced to counsel and parties that you 
needed no further witnesses on that point? A. No, not on 
that one point, because we had had testimony on every point, 
and in giving that testimony they did clear up the one 
point that we originally tried to confine them to, but we 
never did confine them to it. 77 

288 Witness was asked, “Now, I say if, at that time 
you had all that you needed to arrive at all points, 

why did you say one point? 77 and replied, “I cannot tell 
you 77 . He stated that he was not even satisfied that that is 
the correct stenographic report of the statement; that they 
had all the information and the arbitrators agreed that they 
had everything they needed, and the witness was trying to 
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get Hart and Oelimann to stay on that night a}id finish up 
the whole award, and the arbitrators would have stayed but 
for the fact that Oehmann could not stay because of some 
appointment. Rust had a counter-claim against Lehigh 
which was in evidence of some twelve or fifteen hundred 
dollars for putting in an electric connection from the street; 
they also had a charge for furnishing coal or cojce and some 
other charges for damages to a wall. The arbitrators went 
over every one of those items, and allowed somej in toto, and 
he thought the total claims against Lehigh ^mounted to 
something like nineteen hundred or two thousand dollars; 
they also allowed a thousand or twelve hundjred dollars. 
That claim was referred to during the testimony, and the 
arbitrators must have had it in a written statement because 
it was before them in typed form. 

When asked the nature of the proof supporting that claim 
and whether there were any witnesses that knew about it, 
he answered, “By the time they got around to hearing these 
cases the proofs of items of a counter-claim <^f that kind 
are almost impossible. You simply have to u^e your best 
judgment and your experience as to what prof ably caused 
that. It is not an absolutely legal method of determining. 
It is a business method”. 

That was the wav the arbitrators arrived at that item. 

That is the onlv wav that arbitrators can arrive at it when 

•* # * 

they are dealing with the evidence. 

The arbitrators went over every individual claim 
289 of Lehigh and worked it out on the basi? of whether 
they had had sufficient evidence to warrdnt the arbi¬ 
trators in approving or disapproving them, ancjl there were 
several items that were completely disapprove^. 

When asked if there were not some items Approved by 
the arbitrators when they had no evidence at all except in 
that claim, he replied that “applies to me”, but there was 
no place where we did anything where there \vas no evi¬ 


dence because all through there was continued reference to 
the claim—claims that were correct and claims t|hat were in¬ 
correct. But the testimony of Duncan appeared to the wit¬ 
ness to be more or less the governing testimony; that when 
Rust's representative and Lehigh's representative, the two 
men who really knew and had finally got together, had 
arrived at something being right, there was not any possi- 
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that if Lehigh* wanted to make a larger claim than that pre¬ 
sented to the Government, they could do so. 

Thereupon, the following occurred: 

“Q. You took that claim of about $16,000 that Lehigh 
submitted as more or less of an admission on its part, and 
considered that as evidence? A. I knew that if Lehigh 
wanted to make a larger claim that they could do so, be¬ 
cause I can realize that they could have carried it on further. 

“Q. They did make a claim of $36,000, and you consid¬ 
ered the $16,000 as an admission of that amount? A. I con¬ 
sidered that that should be a basis for us to discuss, be¬ 
cause it was agreed upon by the only two men that knew. 

“Q. And it was presented to the Government ? A. And 
of course, I will admit that the presentation to the Govern¬ 
ment seems to me unusual, and I have had consider- 
290 able experience. If Bust had presented that to the 
Government for payment to Bust as being a part of 
Bust’s expense due to Government delay, the Government 
I am convinced would have paid it, but they presented it on 
behalf of Lehigh, who had no contractual relation with the 
Government.” 

The principal item in the whole controversy was that of 
responsibility for delay, and the expression used by him on 
page 237 of the arbitrators’ record, to wit, “to arrive at one 
point”, meant the matter of responsibility. 

At that time the arbitrators were unanimous to the effect 

that they were in a position to render a final award. They 

decided on the last day of the hearing that they had all the 

testimony they required to settle the whole case, and that 

wording in the minutes the witness did not dispute, but the 

wording could have been a little more intelligent. He was 

asked if the arbitrators had at that time all the testimonv 

#/ 

they needed for final disposition of the case, why he added 
the language, “Having settled that point, they will proceed 
from there on, and they do not require the witnesses any 
further,” and was asked to what point they proposed to 
proceed, and he answered “I meant the arbitrators would 
proceed with their own deliberations” in determining the 
amount of the award. That was what I had in mind all 
through. Mr. Hart testified otherwise. 

When asked what Mr. Garrett was talking about on page 
239 of the arbitrators’ record when, in referring to the 
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itemized statement of Lehigh’s claim, he said: 4 \These are 
merely allegations of what we expect to prove, a^d we have 
not finished proving them,” the witness answered, 44 1 do 
not want to be officious, but I do not think Mr. G-arrett had 
any very great idea of just what he meant or what 

291 he was talking about at any stage of this proceeding. ’ ’ 

When asked whether the witness had to^d Mr. Gar¬ 
rett when the latter made that statement that the arbitra¬ 
tors had all the testimony they wanted and he! would not 
have an opportunity to offer anything further, he answered, 
“I told them in just those words that the arbitrators had 
everything they needed, would not require the witness, the 
witnesses could go home, and that we would proceed from 
there on” and by proceeding 44 from there on” he meant to 
take under consideration the making of an award, or not 
making an award—one way or the other, and he was keen 
for staying right there and doing it that night. 

He was then asked 4 4 You only had one point then, that 
you were to determine, and that was the point that compre¬ 
hended the final disposition of the case,” and h^ answered, 
44 Well, you do not put it the way I think.” j 

Witness stated he had been in a great many cases but had 
never seen one in which the attorneys apparently did not 
have a grasp of the case. He did not think he daid Duncan 
testified that he, Duncan, agreed that the claim presented 
by Lehigh was correct. Thereupon, the following occurred: 

t 

44 Q. You say that Mr. Duncan testified thai he agreed 
that the claim presented by Lehigh was correct? A. I do 
not think I said it in that way? 

44 Q. How did you say it. A. Mr. Duncan testified that he 
and Mr. Myers had worked over the question <}f this claim 
and finally arrived at an amount that he, Dunian, advised 
Rust, and I believe also the Government, was a proper 
claim. ’’ | 

When asked if he would indicate where that testimony of 
Duncan appeared, he answered, 4 4 Well, I cannbt, no, but I 
do know it is a fact in the record.” I think yob will find it 
right in Duncan’s testimony almost in the beginning. 

292 When asked what he understood by the demand 
of Rust, contained in their brief, for the risrht to 

inspect and examine the books and records, a$ well as the 
witnesses of Lehigh with respect to money claims, he an- 
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swered, 4 ‘That all took place months after the case was 


closed as far as the arbitrators were concerned”. The case 


was not closed until October 21st, and the briefs were re¬ 
ceived prior to that time. What the witness meant was 
that when the arbitrators had a two days ? session and asked 
the two contesting or contending parties whether they had 
anvthing further to offer and thev both said thev had not. 
When asked where that could be found in the record, he 
answered, “I do not know whether it is in the record or not, 
but it did happen.” There was so much oft* the record, and 
it was at that time that Mr. Baldridge said he wanted to 
put in a brief. Witness told the parties that the arbitra¬ 
tors did not need witnesses anv longer. 

When asked when it was that counsel stated that they 
had submitted everything they wanted to submit, he an¬ 
swered, “We asked them whether thev had anv further 
witnesses and had anything further to offer, and Mr. Bald¬ 
ridge said he proposed to submit a brief.” That happened 
right at the last half or three-quarters of an hour of the 
second day. 

When asked to find that statement in the record, he an¬ 
swered, “There was so much off the record that it was 
difficult to use this record as to the details.” The fact is 


that they were entirely through. They had no further wit¬ 
nesses to produce. Baldridge said he wanted the right to 
submit the brief, which he then withdrew later on that same 
night, and the next morning he again asked the opportunity 
to submit a brief, which, if the witness had been the third 
arbitrator, instead of No. 2 arbitrator, he would not have 
permitted under the rule. The case was closed. 
293 Both counsel made the statement that they had no 
further proof to offer. 

When asked what Garrett meant by his statement on 
page 239 of the record to the effect that he had not com¬ 
pleted the proof of his claim, he answered, “Because Mr. 
Baldridge was concerned about this $36,000 claim of 
Lehigh’s and that was what brought about that discussion. ’’ 
His attention was called to the statement of Garrett at. 
page 238 of the arbitrators’ record, as follows: “It is the 
statement of our damage at this time, and we expect to 
submit proof”, and was asked whether it was at that time 
that he announced that he had closed his case, and an¬ 
swered “Yes”. And shortly after that Garrett stated that 
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he did not want to offer any more evidence. On the next 
page, 239, witness was asked if Garrett did not Isay, “This 
is merely the allegations of what we expect to pr<j>ve, and we 
have not finished proving them”, and answered, “Cor¬ 
rect”, bnt we told him we were not going to consider that 
document in any way. It was at that time that e^ch counsel 
told the arbitrators that they had no further prdof to offer. 

When asked what he did when he got Baldridge’s brief 
demanding to be heard on these questions, he stated that 
he did nothing about it, because under his interpretation 
of arbitration rules, it was long after the case was closed. 
Baldridge could have demanded anything he wanted. Sub¬ 
sequent to the receipt of the briefs by the arbitrators, he 
thought Hart had written him calling attention to the de¬ 
mand of Baldridge. Hart called witness’ attention to Bald- 
ridge’s demand for an opportunity to examine th£ books and 
witness, but witness did nothing about it. He Ithought he 
had written Hart that the parties had closed j their case, 
but when asked if he had a copy of that letter hb answered, 
“No, I have no documents pertaining to this base.” He 
did not know whether the letter referreq to was in 
294 the record. When asked if, as a mattler of fact, 
he had written anybody after the adjournment of the 
meeting on March 31st to the effect that counsel had closed 
their case, he answered, “No”. When asked jvhv he did 
not write Hart in response to the latter’s letter calling 
attention to the demand of Baldridge, and advisb Hart that 
Baldridge had closed his case of record, he answered, “It 
was not uxo to me to do so in any way”. He did not think 
that was necessary. If he had followed his oWn inclina¬ 
tions he would not have allowed Baldridge’s brief in. His 
custom is if a case is closed not to allow further discussion 
of any kind. 

When asked if it is a fact that Hart had insisted through¬ 
out that Rust had the right to go into an investigation of 
the records of Lehigh and examine their witnesses, he 
answered “No”. The arbitrators arrived at h final deci¬ 
sion, which excluded anything further being done. That 
was on October 21. He had no recollection of Hart’s taking 
the position that Rust had the right to inspect the records 
and vouchers and to examine the witnesses of ijehigh or of 
any such request made by Hart. He did not know and 
would not say whether Hart had ever written him to that 
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effect. He might have. When asked wliat he meant, near 
the close of his testimony, to the effect that Baldridge’s 
objection to the admission of Lehigh’s statement of claim 
jeopardized the whole proceeding, he said, “Baldridge did 
not object to the admission of the paper; he said he wanted 
to go on record that he had no knowledge, had had no 
opportunity of examining this document, and he wanted 
to make a record of that.” Witness says that when that is 
in the record, it is something that you can certainly hang 
your hat on if you want to appeal from an award. 

His attention was called to Baldridge’s statement on page 
239 of the arbitrators’ record and said that state- 
295 ment is correct. Baldridge had been advised by all 
of the arbitrators that we would not consider it. 
When asked if there was anything in the record to the 
effect that Baldridge had not previously seen that state¬ 
ment, witness answered that he did not know whether there 
is anything in the record to that effect but that there is not 
any question but that Baldridge said he had never seen it. 

When asked how an objection of that kind could jeopard¬ 
ize the whole proceedings, he answered, “All of my knowl¬ 
edge of arbitration is under the New York State law and 
I realize this, that if a decision is rendered bv arbitrators 
and the side against whom the award is given want to ques¬ 
tion the fairness or want to show any bias, by receiving and 
showing that on the record there was that statement at the 
time, it does put that whole proposition in jeopardy.” 

When asked whether any objection made by counsel to 
the admission of evidence would have the same effect, he 
answered, “No’’. He was asked to distinguish between this 
sort of an objection and an objection of that kind, and 
answered, “Because here was a document presented at the 
opening of the case showing a claim of $36,000. Here 
was Baldridge at various times objecting to this $36,000 
document. Here were the arbitrators saying that they had 
not in any way considered this and would not consider that, 
and then after all of that assurance Mr. Baldridge wants 
to put in that record to which he objects.” Witness thought. 
Baldridge was doing it “for a way out”, if he saw fit 
to use it. Witness said so, and he denied that was his 
object. 

It is not a fact that Bust denied throughout the arbitra¬ 
tion proceeding that the Lehigh people were ready to go 
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ahead with the work until around April 20th. When asked 
if Rust was given an opportunity to shq ! w anything 
296 of that kind, he said there were letter^ 1 galore be¬ 
tween Rust and Lehigh. Lehigh asking | when Rust 
would be ready and Rust fixing a date, and then[ postponing 
it and shoving it later on. 

When asked if those letters were in the record, he said 

there were anv number of those letters. He did not know 

* 

whether they were in the record. He had not seen the 
record. He assumed all of the letters were in. j He did not 
know. He could point out that right at the time when both 
Lehigh and Rust had agreed, and there was tjestimony of 
Constantine in which they had agreed upon a dhte, and then 
at the last minute there was a notice of postponement. He 
does not know whether that is in the record. It was ques¬ 
tionable. 

When asked what evidence the arbitrators hhd in justify¬ 
ing the splitting of the $2,900, which represented the differ¬ 
ence between the figures in Thomas’ brief and t)iose arrived 
at by the arbitrators, he answered: 

* 1 i 


“Well, as a matter of fact, the award—I had better 
answer that a little differently from what I suppose you 
want me to answer it or expect me to answer it. The award 
was made, to my way of thinking, as soon as w"e arrived at 
an amount which we were willing to award onq man or the 
other. When Hart figured up this Thomas figure, which 
totaled $2,900, less than what the three of us h^d arrived at 
before, we decided to change the award b^ a division 
of that amount to adjust the difference. 

‘ ‘ Q. Then did vou subtract the $1,450 from tl|e award- 

| 

“Mr. Sherier: (Interposing.) Now, Mr. Wheatley, I 
think he can tell without your help. 

“Mr. Wheatley: I wanted to follow this. 

“The Witness: Mr. Wheatley is sorry for me. We made 
an award which was $1,450 less than what Hart, Oehmann 
and I originally had settled at. 

297 “Mr. Wheatley: I just wanted to understand it. 

‘ 4 By Mr. Sherier: 

l 

I 

6 4 Q. And that was arrived at by simply arbitrarily divid¬ 
ing the $2,900? A. No. That is the way arbitrators—when 
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there are arbitrators who do not agree on the amount, they 
must get together on some basis. 

“Q. And then you arrived at your decision in this ease, 
or at least $1,450 of that item, without any evidence to 
support it ? A. Oh, no. 

“Q. What was the evidence that justified the striking of 
the $1,450? A. Why, I told you that when arbitrators do 
not agree on an amount but agree on the theory of the thing, 
they have got to get together, that is all, on some kind of a 
compromise basis. 

“Q. Having agreed on the principle of liability but being 
unable to agree on the question of damage, why didn’t you 
take further testimony ? A. But we did agree on the dam¬ 
ages, absolutely agreed, all three of us. 

“Q. And you agreed on it in that way, by striking that 
$1,450? A. No, we agreed on it before. 

“Q. Do you think it was fair to the Lehigh people to 
knock off that $1,450 without any more evidence before you 
to justify it? A. The question of evidence did not come into 
it at that time. We were all through.” 

At the close of the cross-examination of this witness, 
counsel for the plaintiff announced that his re-direct 
298 examination would consist largely of pointing out 
to the Court certain particulars and exhibits, as the 
witness could not return on the Monday following. 

The attention of the Court was called to pages 155 and 156 
of the arbitrators’ record; paragraphs 1, 7-A, 18 and 23 of 
the contract; pages 108 and 109 of the arbitrators ’ record; 
pages 56, 57 and 70 of the arbitrators’ record; pages 29, 
51, 52, 55, 58, 64 and 186 of the arbitrators’ record; Letter 
from the Assistant Secretary of the Treasury to Rust, page 
74 of the brief submitted by Mr. Baldridge, as follows: 

“Items 5 and 6, covering the claims of your subcontrac¬ 
tors, the Truscon Steel Company and the Lehigh Structural 
■Steel Company, in amounts of $523.61 and $15,873.45 re¬ 
spectively, are rejected as they are in the nature of damages 
claimed by your subcontractors on account of delayed de¬ 
liveries of materials manufactured by them, this delay in 
turn being due to delay in the normal progress of the project 
on account of additional foundation work, and as these two 
items constitute neither labor nor materials that enter into 
the construction of the foundations, the additional com- 
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pensation for them is not approved as within the jprovisions 
of your contract. However, you are privileged to accept 
your final voucher under protest and submit aj claim for 
payment of items 5 and 6 to the Comptroller General if 
you desire.” j 

The attention of the Court was called to the following 
letters, all of which were read from the paper^ and docu¬ 
ments which had been before the arbitrators. 

Letter of March 6, 1929 from Rust to Lehigh, las follows: 

“The delay you have suffered in this matter! is entirely 
due to the necessity of the Government’s making soil tests 
and changing foundations, and as this is a matter over 
which we have no control you are not justified under our 
subcontract agreement in making any claim for the extra 
expenses incurred by you in this connection. We wish to 
advise, however, that we shall be glad to liave a claim 
299 presented to the Government covering sujjh extra ex¬ 
pense on your part, and if the same is [allowed by 
them of course you will receive reimbursement. Otherwise, 
we believe you will agree, upon further consideration, that 
you have not claim against us, and that such Wtters are 
part of the risk incidentally assumed when ybu toorf the 
job.’ ” 

■ 

Letter of March 12, 1929, from Lehigh to Rust, as fol¬ 
lows: 

“We acknowledge your letter of March 6th, and while we 
note what you say we entirely disagree with )k>u and feel 
that, as far as this contract is concerned, that you are re¬ 
sponsible to us for any damage done us on yoiir failure to 
get these foundations in time. You of course realize that 
you may have a remedy against the Government, but 
whether you have or not, for the purpose of the contract 
between your company and ourselves we feel tjhat the con¬ 
tract will hold you liable to us for any expense* involved by 
this delay. As I explained to Mr. Baldridge, there is not 
only this storage expense but the possibility of. a wage in¬ 
crease which may go into effect, and we feel that this may 
affect other trades in the building as well as steel workers, 
in which case it might be well for you to protect yourself. 
In any event, we are shipping the steel and ^re going to 
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this extra expense, and if you find that you are unable to 
agree with us we will have to recur to the friendly arbitra¬ 
tion clause which is in this contract.” 

Letter of October 9th, 1929, from Lehigh to Rust. This 
letter appears heretofore in the record at page 45, et seq. 

Letter of October 21, 1929, Lehigh to Rust, as follows: 

“In presenting our letter of October 9th, we went to some 
trouble to give you as much and as accurate information as 
we could at that time, to make vour claim against the Gov- 
ernment for the 71 days delay as favorable to you as possi¬ 
ble. However, as we have stated before and repeat, it 
300 was furnished with the distinct understanding that it 
would in no way prejudice our total claims against 
you. In the first paragraph of your letter of October 14th, 
you state that you are presenting claims to the United 
States Government on our behalf. We wish to take excep¬ 
tion to this because we feel that our contract is with vou and 
that necessarilv we look to vou for the relief to which we are 
entitled under the terms of our contract. The information 
that we are presenting to you has been at your request, and 
as we understand it is for your use in presenting your own 
claim to the United States Government. Your Mr. Duncan 
had told us that he would have to present your claim to the 
Government prior to October 12th. That explains the dif¬ 
ference between 2600 tons given in Item No. 2 and the ton¬ 
nage now given as 2279.2.” 

Letter of May 28, 1929, from Lehigh to Rust as follows: 

“Re: Government Printing Office. 

“Our contract W1805—Attention: Mr. E. C. Constantine. 
“Gentlemen: 

“Complying with your request of May 23rd for a state¬ 
ment of the extra cost involved in re-handling and storage 
of the fabricated material, due to the delays encountered 
in your prosecution of the foundation work, also the addi¬ 
tional expense involved by the increase in wages, we pre¬ 
sent the following: 

“$ 5,720.00 Storage of 2600 tons, 4 months @ 55# per ton 

per month. 
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3,900.00 Wage increase. 

1,380.00 Straight time, Erection Superintendent and 
foreman for 5 weeks plus insurance, etc., 
April 26 to May 31 (May 31st estimated). 

500.00 One derrick and one engine idle! on job 5 
weeks. 

800.00 One derrick, engine and equipment idle in 
Railroad yard 8 weeks. March 1 to April 
26. 

301 ! 


3,800.00 

- Interest on $190,000.00 for 4 montljs. 

$16,100.00 

“ Necessarily some of the items above are approximated. 
The exact expense entailed by the increase in wpge can not 
be computed until the erection is finally complete*!, at w’hich 
time this item will be subject to adjustment op the basis 
of wages, insurance, overhead and a margin of profit. This 
information is, therefore, furnished without prejudice to 
our rights to adjust our claim, but it presents as near as 

possible the information which you have requested.’’ 

I 

Letter of September 16, 1929, from Rust to Lehigh, as 
follows: i 

I 

I 

* 4 What has been done with reference to furbishing the 
channel guards for the basement floor at the garage ele¬ 
vator? This material will be needed at the job [site within 
the next week. Kindly be governed accordingly, and 
oblige.’ ’ 

The papers and documents before the arbitrators also 
contained the following letter dated October 2, 1929, from 
Lehigh to Rust, which reads as follows: 

<<• * * Tb e trouble has been, as I see itj, that your 

representative has been endeavoring to make hn arrange¬ 
ment whereby your claim against the Government is prac¬ 
tically the same as our claim will be against you. This is 
utterly impossible. In the first place, the seveqty-one days 
that the Government is allowing you is not at all compar¬ 
able with the amount of delay you have caused jis. * * * 

“From this you will see that even though we furnish you 
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with some of the data necessary for your claim, it will not 
have any connection with our claim against you, which 
must stand regardless of what the Government allows you. 
We realize, bf course, that the more of our claim you can 
pass on to the Government will reduce by that amount the 
amount of our claim, making it, therefore, easier to adjust 
the whole matter. 7 7 

The papers and documents before the arbitrators 
302 also contained a letter dated October 14, 1929, from 
Rust to Lehigh, part of which has been heretofore 
quoted (page 108, this record) and the letter as an entirety 
is as follows: 

4 ‘Re: Government Printing Office. 
“Gentlemen: 

“We acknowledge receipt of your communication of Oc¬ 
tober 9, with reference to the claim we are presenting on 
vour behalf to the United States Government for certain 
delays on account of the sub-soil conditions in the above 
building. 

“The first paragraph of your letter is absolutely untrue 
with reference to the conversation you had with the writer 
since it was my special endeavor to secure from you a state¬ 
ment covering the period of 71 days 7 delay in order that 
we could present that part of your claim to the Govern¬ 
ment. No attitude has been changed on our part. It has 
been our endeavor from the beginning to get together with 
you on this point and, as a matter of fact, the day you were 
in the Washington office with the writer, you made a state¬ 
ment to the effect that under no circumstances would you 
present your claim on the basis of a 71-day period for the 
reason that we might consider it to be your total claim, 
even though it was explained to you that this was a matter 
for use in presenting our claim to the Government only. 

“The second paragraph of your letter you quote Mr. 
Fuller as stating that everything was complete on the build¬ 
ing with the exception of riveting and painting at the top 
of the structure. Our Mr. Fuller has taken exception to 
this part of your letter stating that no such statement was 
made by him, but as a matter of fact it was necessary for 
the Washington Form Company to remove all the beam 
sides under date of October 4 and October 5 on the first floor 
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I 

i 

I 

so that your riveting’ could be completed. Please look into 
this matter in detail and become acquainted! with your 
erector’s work at the site before making any such 

303 statements as you have done. However, bur records 
are complete in this respect and we will endeavor to 

submit in your behalf your claim for a delay of j 71 days as 
mentioned in your letter, although we beg to state at this 
time that there are several questionable item^ contained 
therein which are not substantiated by either vouchers, in¬ 
voices or payrolls, nor even dates showing the dblays. May 
we ask the following questions regarding the !make-up of 

vour claim ? ! 

•/ 

i 

“1. What equipment is covered by the labbr, 126 1/2 
hours, that was handled additional to your original contract 

in amount of $352.34? ! 

I 

4 4 2. Where were the 2600 tons of steel stored if or a period 

of three months and what dates, and where are the actual 

invoices showing that additional expense w^as incurred by 

vou in this connection ? j 

- 

4 4 3. We disagree with you in connection wilh the hours 
for the increase in wages. This is taken from the Govern¬ 
ment’s records as Avell as our own as to the nmjnber of men 
you had employed on the job; for instance, -referring to 
work done after your general strike you mention 1408 hours 
for week ending September 25. Your total fbrce for this 
week could not equal that number of hours. | 

4 4 4. Where were the derricks, the hoists and compressor 
stored for a period of 13 weeks? It is our information that 
the plank referred to at $75.00 a week was shipped direct 
from another job to the Government Printing (j)ffice and not 
stored at all. In addition to that, your Mr. Hull states that 
the bulk of the plank w^as purchased ngw as he re- 

304 quired it at the building site. i 

44 As soon as we receive the above information from 
you we will submit the same to the Government for their 
approval or rejection as they see fit, but we ymuld like to 
be in a position to at least substantiate the j figures men¬ 
tioned. 

4 4 Your exhibit No. 1, sent us with your letter to sub¬ 
stantiate the storage of steel—we cannot see how a printed 

16—6371a | 
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form which was not accepted by us can be used in this con¬ 
nection. The Government, as we understand, will be glad 
to pay us any additional expense rightfully incurred on 
account of such delays if we can prove to them that they are 
actual expenses. 

“Will you kindly cooperate with us in this matter, and 
oblige. ’ ’ 

Thereupon, Leona E. Bain, called on behalf of plaintiff, 
testified, in substance, that in October, 1931, she was a No¬ 
tary Public. She identified her acknowledgment on the 
award, which was acknowledged both by Mr. Oehmann and 
Mr. Eidlitz to be their act and deed. It was late in the 
evening. The witness was introduced to both Eidlitz and 
Oehmann. They were discussing the document. She could 
not remember just what each individual said, but remembers 
what Mr. Hart said. Mr. Hart said that after considering 
it all day he did not want to be a party to it; and was 
not quite sure he was going to sign the document. Mr. Hart 
said if he made up his mind, he would come down to see the 
witness in the morning, but he had to sleep over it. 

They were discussing this thing back and forth quite 
a little. Hart said if he determined to sign it, he would 
come down to see her in the morning, but she never heard 
anything more about it. 

305 On cross-examination, the witness stated when 
asked what was said about the use of the document, 
that there was quite a little bit of discussion between them¬ 
selves, and witness stated she paid no attention to their 
conversation, as she did not think she would be called to 
quote any one individually. 

They were talking to each other in her presence quite a 
little while before they even signed the document, and wit¬ 
ness stood there and waited for them. She was in a hurry 
at the time. They caught her just as she was going out of 
the building. 

There was one gentleman who was quite anxious to get 
out of town. Witness thought it was probably Mr. Eidlitz. 
She just casually knew Mr. Hart. She worked in the same 
building and would see him coming and going each day. 
The gentleman from New York was very anxious for them 
to sign the document. He wanted to get out of town. 

When asked to state the substance of what was said as 
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to the use of that paper in the event Hart woiild not sign 
it, she replied, 44 Well, it was not to be known!to any one. 
They were discussing it. They did say that, thp three men, 
they were discussing it back and forth, and soft of agreed 
to it between themselves, that the document w^ould not be 
made known to any one unless they all signed! it.” 

Mr. Hart agreed to put it in his desk or in his files and 
keep it. If he decided to sign it, he said he would come 
down and sign it in the morning. She saw himjput it in his 
desk. 

On re-direct examination, she was asked if witness had 
told Mr. Wheatley anything about the facts sjie stated on 
cross-examination. She stated that she did npt know she 
was ever asked; that she testified twice in thp case—once 
before Judge O’Donoghue and once before Judge 
306 Adkins. j 

“Q. And up to this very minute, and I ihave talked 
to you probably about a dozen times, up to this! very minute 
you have never said anything to me about it? A. They 
were discussing it, but I do not try to quote any one indi¬ 
vidual. 

44 Q. Did you ever tell me anything about what you have 
just said about what was said about that paper? A. No, I 
do not think I did.” j 

: l 

• * * * # # j # 

“Q. Didn’t you testify before Judge Adkins:, in the very 
witness stand in which you are now sitting, in response to 
questions by Mr. Sherier- 

“Mr. Sherier: Now, you are cross-examinipg your own 
witness. 

“Mr. Wheatley: No, I am not. 

4 4 The Court: Go ahead. I will let you cross-examine her 
if you want to. 

4 4 By Mr. Wheatley: 

“Q. (Reading:) 4 Miss Bain, did you hear sLny conversa¬ 
tion that took place between these gentlemen?’ 

44 And vou answered: 

9 / 

4 4 4 No, I did not, other than the discussion that Mr. Hart 
said that he did not think that he would sigh his name to 
the document.’ 
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“Did you say that? A. Yes, I did. 

“ Q. And were you asked: 

“ ‘ Q. And if he concluded that he would, he would get in 
touch with you? A. He said that he might get in touch 
with me the following day, but I did not hear from him.’ 

“That is what you said? A. Yes. 

307 “Q. You are employed by the firm of Smith, Dei- 

bert & Ristif ? A. Yes. 

“Q. And they were in the building that Mr. Hart was, 
and are still there? A. Yes. 

“Q. And you had your employer to call me up in the last 
few days and ask that you be excused? A. Yes. 

“Q. Because it was taking up too much time? A. Yes, 
sir. 

“Q. And each time I saw you in the hall you said that 
you were very busy? A. I am very busy at the office.” 

#**##*# 


“Q. Didn’t you testify further: 

“ ‘I was called up to Mr. Ringgold Hart’s office rather 
late in the evening of the 21st of October, 1931, and he in¬ 
troduced me to Mr. Charles L. Eidlitz and John W. Oeh- 
mann, and they signed this document in my presence and 
acknowledged it to be their act and deed, and Mr. Ring- 
gold Hart did not sign it. There was a place provided in 
the document for his signature, but he said he did not know 
whether he wanted to be a party, that he would like to sleep 
over it. He said that if he decided to sign it tomorrow 
he would get in touch with me. The other two gentlemen 
signed it.’ 

“Q. Did you say that ? A. Yes. 

“Q. (Reading:) 

“ ‘Q. Was Mr. Oehmann’s name stricken out, if you re¬ 
call, when you left the document there? A. No, it was 
not. 

308 “ ‘Q. With whom did you leave it? A. Why, I 

left it lying on Mr. Hart’s desk.’ 

“That and the cross-examination I have read to you were 
all and everything that you said before Judge Adkins? A. 
Well, I still remember some of the conversation. 

“Q. No, I am not asking you that. A. I could not say 
what anv one individual- 
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“Q. (Interposing’:) Mrs. Bain, that is all you said before 
Judge Adkins, wasn’t it? A. Yes. 

“Q. Now, I want to read what you paid before 
309 Judge O’Donoghue and see if you remember that. 

After introducing you as a notary and that your 
connection was with Smith, Deibert & Ristig, tjjie following 
occur-ed: 

4 4 4 Q. I show you a paper dated October 21, lt|31-’ 

“Which is the same paper you see now. 

“Ms that your seal upon it? A. It is. 

“ 4 Q. Do you remember the circumstances ijnder which 
that paper was signed and acknowledged? A. jYes, I do. 

“ 4 Q. Tell his Honor just what those circumstances were. 
A. I was called up to Mr. Hart’s office at about|5:45; it was 
rather late in the day, to witness the signatures on this 
document, and it was signed and sworn to in }ny presence 
by Mr. Eidlitz and Mr. Oehmann, but Mr. Hart |did not sign 
it because he said he wanted to think the matter over and 
if he decided to sign it he would come down t<^ see me the 
following morning. ’ 

“Did that occur? A. Yes. j 

“Q. (Reading:) 4 And that is about all I know about the 
document.’ Did you say that? A. Yes. 

“Q. (Reading:) 4 1 don’t know anything abbut the con¬ 
tents of the document. 

44 4 That was all that was said in your presence? A. Yes.’ 

44 Did you say that? A. If it is there I probably did. 

44 Q. (Reading:) 4 Q. Was Mr. Oehmjann’s signa- 
310-313 lure upon that when he swore to it? I A. Yes, he 
signed it in my presence. 

4 4 4 Q. He signed it in your presence? A. He signed his 
name in my presence. 

4 4 4 Q. You notice Mr. Oehmann’s signature lias been de¬ 
leted? A. Yes, sir. ! 

4 4 4 Q. Was that deleted in your presence? A. No, sir. 

4 4 4 Q. It was there when you last saw the document? A. 
It was.’ And that is all. Is not that all yoij said before 
Judge O’Donoghue? 

4 4 Mr. Sherier: The record will show. 

4 4 A. The record shows that, I suppose. Itj is probably 
all they asked me. 

44 Q. And you now want the Court to beliOve that you 
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remember better now than vou did on either one of those 
occasions? A. Oh, no, not at all. I do not remember ex¬ 
actly what anyone individual said, and I just got through 
telling you that, because they were perfect strangers to 
me.” 

314 On recross-examination, witness was asked whether 
she had previously been asked any questions about 

what was said by the arbitrators with respect to the use to 
be made of the document, and answered not that she 
remembered. 

Thereupon, Clyde D. Garrett, a witness called on behalf 
of the plaintiff, testified as follows: 

That he is an attorney in the District of Columbia and 
is under subpoena in this case. That he was counsel for 
the Lehigh for the Lehigh Structural Steel Corporation in 
the arbitration matter. He remembers that on April 1st, 
1931 that he and Baldridge were called to Hart’s office, 
where the arbitrators were in session. When asked to 
detail what happened at that time, he said testimony had 
been taken on two days previous; an agreement had been 
made at the end of the second dav that no further testimony 

%/ m/ 

would be taken on the third day, but that the arbitrators 
wished to have a session. At the end of their session, if 
they desired to have counsel present they would. 

They called witness on the telephone. He and Baldridge 
met at Hart’s office. When he got there, they were told the 
arbitrators had concluded they did not believe any more 
testimony was necessary. 

* V 

A writing was drawn up and signed by the arbitrators to 
the effect that they needed no further testimony or that 
they believed they would not require any further testimony. 
The paper was drawn up in the presence of Garrett and 
Baldridge. He did not know which arbitrator dictated it. 
He felt certain it was either Hart or Eidlitz, but it was 
dictated in witness’ presence, and when asked if the arbi¬ 
trators asked the attorneys if they agreed to the statement, 
he answered that whether they definitely asked that or not, 
there was no objection to it; he did not recall whether they 
asked if there was objection to it. 

315 Witness and Baldridge were with the arbitrators 
quite a while that morning and there was quite a lot 
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of discussion about it. Exactly what the discussion was he 

m * 

did not remember. He has not been in touch with the case 
since that time and had had no occasion to think about it. 

He was shown Plaintiff’s Exhibit No. 2, read it, and 
stated that he had acquiesced in it, as did Mr. i Baldridge. 

The arbitrators had decided upon their owii course of 
procedure. 

The arbitrators told us that they had held aj session in 
which they had concluded they had practically) all of the 
testimony they wanted or considered was necessary, and 
if they considered any more testimony would b^ necessary 
to make a finding they would call us and give ub an oppor¬ 
tunity to present testimony; and with that understanding 
that paper was signed. Neither he nor Baldridge objected 
to it. 

On cross-examination, the attention of the fitness was 
called to the statement of Hart on page 60 of the arbitra¬ 
tors’ record, and he was asked whether the arbitrators did 
not change the course of procedure at that j point, and 
answered, 4 4 it was changed two or three times j in fact on 
the second day the arbitrators began doing the examining 
and took it out of the hands of the attorneys. ’ ’ When asked 
if that did not happen at the point where the j arbitrators 
suggested to the attorneys that they confine theilr testimony 
to the main issue, he replied that he could not s^y as a mat¬ 
ter of recollection. However, the testimony shows, is a 
matter of record. He knew that on the last dayj just before 
the testimony was closed, there was a question of filing 
briefs. Baldridge wanted to file a brief. "Witness was 
asked if he did, and replied that if Baldridge filed one, he 
would like to file one. He was not anxiofis. He was 
316 willing to have the case decided by the arbitrators. 

He was asked if from that point on any proof was 
offered by him as to the money losses of Lehigh, and re¬ 
plied, naturally, it was impossible for him to shy what was 
done about that. He had no recollection of what happened 
in chronological order in the case. 

When asked if, after the first suggestion by jthe arbitra¬ 
tors that the testimony be limited to the question of liabil¬ 
ity, he thereafter offered any proof of damagek he replied 
that he could not answer; that 44 whatever) the steno¬ 
graphic record shows is what happened.” Hfe would not 
put his word on recollection against the stenographic rec- 
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ord. He did not know. He skimmed through the arbitra¬ 
tors’ stenographic record, after he learned that he was to 
testify but did not read it carefully enough to answer coun¬ 
sel’s question. 

The witness called counsel for the defendant on Satur¬ 
day and told him that witness had been notified by plain¬ 
tiff that thev wanted witness to testifv. Witness had been 
•/ •/ 

asked bv counsel for defendant to testifv and had told 
counsel he did not want to if he could avoid it. 

Attention was called to the statement of Eidlitz on page 
211 of the arbitrators’ record, and he was asked if that 
statement was made, and replied, “if that (the arbitrators’ 
record) says it was made, 4 of course it was made.’ ” 

The question of liability was argued directly after this 
testimony Mr. Sherier just read. He thought the matter 
was argued. There was argument presented by both Bald¬ 
ridge and the witness. 

His attention was further called to statement of Eidlitz on 

page 237 of the arbitrators’ record and was asked if that 

occurred, and answered he supposed it did if it is in 

317 the record. That occurred on the second dav of the 

%> 

hearing. Evidentlv the arbitrators had a session 

i - 7 * 

on the morning of the third day, April 1st, and changed 
their minds again as to whether they required any further 
testimony. 

His attention was called to his statements on pages 238 
and 239 of the arbitrators’ record, and he replied that at 
the end of the second day he expected more testimony would 
be required on both sides, and when asked what kind of 
testimony he expected would be required, he said “my 
recollection is too bad as to what the nature of it was.” 

When asked if the witness had at that time anv evidence, 
record or otherwise, supporting any claim Lehigh had made 
for damages, he replied that at the very end we were per¬ 
mitted to put in a lot of correspondence. Mr. Duncan and 
the witness got together a lot of correspondence that was 
never presented at the hearing, but upon agreement of both 
sides it was put into this record, and it was agreed and it 
was understood that we should put in the record any corre¬ 
spondence between the parties relating to any other mat¬ 
ters. The arbitrators permitted that and said Lehigh 
should make up a statement of their claim and put that into 
the record. Baldridge or Rust was allowed in its brief to 
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comment on that or in any way refute it, if it caired to do so. 

When asked if Rust was ever afforded opportunity to 
refute the claims made by Lehigh, lie answered “by his 
brief”. 

“Q. Was he ever afforded the opportunity jo refute the 
claims made bv Lehigh? A. Bv his brief. 

“Q. By any witnesses? A. There was np testimony 
taken after the second day. 

“Q. Were any of the records of Lehigh, either vouchers 
or invoices, presented so that the Rust people could 
318 examine them? A. Yes. During the hjearing there 
were time sheets and cost of the men whb erected the 


steel, and the object of that was to show that there was a 
delav in the erection for which they were not lesponsible.” 

When asked if the object of putting in that evidence was 
not to show delav. he answered, “Some of thosb time sheets 
showed that those men on the job were not able to work.” 

When asked if it was not in the middle of Hull’s cross- 
examination that Hart announced that the parties would 
have to confine their inquiry to the question of liability, he 
replied that he did not know just where anything happened 
like that. It was almost impossible to say. 

When asked if Hart and Eidlitz did not miake that an¬ 
nouncement repeatedly, he replied that whatever the record 
shows on that is a correct statement. He wals not trying 
to contradict the record. 

When asked what question he understood! the arbitra¬ 
tors were to consider on the third day when they announced 
that they would not need any further testimony, he replied 
that he expected them “to do exactly as this written state¬ 
ment stated;” that is, if they wanted anv further testimony 
they would ask for it and if they did not, they! would make 
a finding. Thev said in the statement thev had sufficient 
evidence to make a complete finding in the case. 

When asked if he did not know at that time that the 
arbitrators did not have all of the proof that evjm he wanted 
to offer on the question of damages, he replied that he 
knew that there might be some additional testimony he 
might offer, whether it was pertinent or not. | He was not 
able to say at the time of of testifying. He did tell the 
arbitrators that he wanted to submit proof and that 
319 he had not finished submitting his proof, but he was 
satisfied, and advised the arbitrators [that he was 

i 
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ready to file ally brief they wanted; but lie was willing for 
them to go ahead and make a conclusion, so that he must 
have been pretty well satisfied that there was some suffi¬ 
cient evidence in there for them to make a conclusion. 

When asked what the evidence was that he thought was 
sufficient to justify the arbitrators in reaching a conclusion, 
he said some of it was to the effect that Rust had virtually 
admitted it by the filing of a claim in the Treasury Depart¬ 
ment or whatever it was. 

When asked if there was anything in the correspondence 
or testimony that Rust had ever admitted the amount of 
that claim, he answered, 4 ‘if they submitted it to the Treas¬ 
ury Department, they certainly did not submit a lie, did 
they? ”; his fnemory was pretty clear of what happened 
on the 1st of April with respect to the statement signed by 
the arbitrators. 

He did not try to refresh his recollection as to what the 
testimonv showed. On the third dav there was no testi- 

V 

mony taken. No stenographer was present, except to dic¬ 
tate the statement that was written there. 

He stated that Mr. Myers, who was the district repre¬ 
sentative of Lehigh, was the brother-in-law of Mr. Garrett, 
and after Mr. Myers’ death, his widow was given his posi¬ 
tion by the Lehigh Company, and she still holds that 
position. 

The witness was asked if he did not recall in the month 
of June, 1933, counsel for this defendant speaking to the 
witness on the first tee at the Columbia Golf Club about 
this particular matter, asked the witness if any evidence of 
damage was offered, and witness had said, “No”, and wit¬ 
ness replied that he remembered discussing the matter and 
that counsel had asked him to testify, and he believed 
counsel had gone into the matter sufficient that the 
320 testimony of witness would not be necessary. He 
told counsel that he did not want to testifv because 
he might embarrass Mrs. Myers. As to what the recollec¬ 
tion of what his testimony would be at that time, he had no 
thought, but so far as saying no testimony as to damage 
was put in, that must be the conclusion of counsel, because 
he could not have said that knowing that this claim had 
been filed with the Treasury Department. “On the golf 
course, you know, we sometimes disagree with a man, but 
we will agree with him so we can get off to play ourselves, 
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and I guess that day you were ahead of me and I!wanted to 
play and I stopped the conversation by saying 0. Iv.” 

When asked if he denied that he said on the occasion in 
question that the arbitrators did not permit the witness 
to put in all the testimony on damages that he kvanted to 
present, he answered, “If you will look at the <pnd of the 
testimony on the second day, I could not hav^ told you 
anything else;” that he expected more testimony to go in, 
but witness knew now by refreshing his recollection of 
that statement of the arbitrators that it was changed on 
the third day; in fact it was changed two or three times, 
the method, during the hearing. On the occasion at the 
golf club the witness asked counsel if he could refrain 
from calling him as a witness, because he did n|ot want to 
embarrass Mrs. Myers, and was told by counsel that he 
would not call witness if he could avoid it. When asked 
what he expected the arbitrators to be able to decide after 
they had limited the testimony, as regarding the issues to 
the question of responsibility, he replied tha|t what he 
expected now is from pure conjecture. Counsel has been 
living with this case for two or three months and the 
witness had not. 

On redirect examination, witness’ attention was directed 
to page 207 of the arbitrators’ record, and he was 
321 asked if that occurred at the time witness and Dun¬ 
can were requested to make up the bundle^ of letters, 
and answered “Yes”. 

Witness had a conversation with Mr. Wheatlev on last 

* 

Saturdav, at which he told Mr. Wheatlev that he would not 
care to testifv, but if it was necessarv he would do so. 
He told Mr. Wheatley that if his testimony wcfuld be em¬ 
barrassing to Mrs. Myers’ position that he worjld not care 
to testifv. He told Mr. Sherier the same thing, i 

On cross-examination, his attention was directed to the 
statement of Mr. Hart at page 208 of the arbitrators’ 
record, and asked what the question of law wiis that Mr. 
Hart mentioned and answered, “you see what happened 
was this: witness obtained leave to put in all <j>f these let¬ 
ters, and then Mr. Baldridge was asked if he wished to put 
in any more testimony, and he said 4 just a little’ or some¬ 
thing of that sort, and put Mr. Duncan back on the stand, 
who testified for a couple of pages, and then Mr. Eidlitz 

i 
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said, 4 you attorneys now confine yourselves to the question 
of the responsibility of the two contractors, one to the 
other’, and counsel each made an argument.” 

The witness thought the chief legal question that they 
had in mind was the clause in the contract that was put on 
as a rider. 

When asked whether testimony was needed with respect 
to that, he answered, “He did not mean testimony; he 
wanted our legal argument on that.” 

When asked whether anv evidence had been previously 
submitted as 1 to the construction of interpretation of that 
clause of the contract, he answered, “All the testimony in 
the record. This is the last thing that happened”. 

There were no further witnesses sworn after that. There 
was no further testimony taken of any other witnesses after 
they began their argument. 

322 It seemed to the witness that it was the under¬ 
standing that the legal question which Mr. Hart re¬ 
ferred to was the responsibility of Rust under the par¬ 
ticular provisions of the contract they were talking about. 
He did not know what the arbitrators were to consider at 
that time, because the case had not been concluded, and 
counsel could not know at that time what more was to be 
done. But evidently the arbitrators felt that they had 
enough testimony to make a complete and final finding. 
They could not make a complete and final finding in favor 
of Lehigh without finding damages. If they found in favor 
of Rust, they would make only that finding. 

The witness and Duncan did not get at the assembling of 
the correspondence for quite a while. He knew it was some 
time. 

When asked if it was not a fact that the arbitrators did 
not have before them all of the correspondence because 
witness and Mr. Duncan had not assembled that until later, 
he said, “as the testimony was taken one side would bring 
out a letter and read part of it—just refer to it, and maybe 
put it in evidence, and the other side would do the same 
thing”, and that is why the correspondence was assembled 
at a later date. He could not say whether all of the corre¬ 
spondence had been offered before that, but he though- they 
had practically all of that—at least they knew about it. 

The letters offered in evidence were not marked as the 
arbitrators’ hearing was moving so fast. Everybody was 
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clamoring for more speed. They knew nothing about the 
case. You could see everybody was trying to hurry along, 
particularly the arbitrators. They were not i rushing it 
through, but they were very anxious to get to the point that 
they considered most important. 

323 The second dav the arbitrators did thd examining 
of the witnesses. The attorneys got intd it to some 
extent but the arbitrators thought they knew wjiat was re- 
quired and thought they could save time. He did not think 
they shut the attorneys off. On redirect examination, the 
witness said Clause 7-A of the contract between the parties 
is the clause about which the legal argument wap had. The 
contract was discussed generally. We wanted the discus- 
sion confined principally to that clause. 

The argument was also on other points in the contract. 
There was a great deal of discussion as to ydiat was a 
clear site for the sub-contractor. 


Whereupon Herman Lewis was called as a j witness on 
behalf of the plaintiff and testified that he was [responding 
to a subpeona served upon the Supervising Architect to 
produce his records, and he thereupon produced a letter 
dated October 1, 1929, as well as a statement j which was 
attached to that letter, which statement is headed “Detail 
of Claim, Item No. 6”, and which statement had been 
marked “Plaintiff’s Exhibit No-. 7 and 7-A, which letter 
numbered Exhibit did not accompany Plaintiff’s Exhibit 
No. 7. There is an enclosure number that indicjates that it 
did not accompany that letter. The number is 5936, 
stamped in red ink, on Exhibit 7-A. There is a number on 
the letter of October 1, but that does not correspond to the 
number on Exhibit 7-A. 

Exhibit No. 7-A accompanied a letter addressed to the 
Supervising Architect, dated October 30, from Rust, which 
is addressed through the Construction Engineer, William 
Y. Brady, and that covering letter enclosing Exhibit 7-A 
was addressed to the Supervising Architect by William Y. 
Brady. 

The letter was sent to Brady first and he forwarded it to 
the Supervising Architect. 

324 There is a number on the letter of October 30th 
indicating that it was forwarded with the Construc¬ 
tion Engineer’s letter. 
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When asked whether there was a corresponding stamp 
to this one—5936 in red ink on the letter of October 30th, 
he answered, “There was a number which indicated it was 
forwarded with the Construction Engineer’s letter of 
November 11th. 

At this point, the witness was examined preliminarily 
bv counsel for the defendant. 


Witness was not in the Supervising Architect’s office 
in October 1929; did not have charge of the correspondence 
of that office at that time; did not know who made the num¬ 
bers on the documents identified. When a letter is received 


and has enclosures, these numbers are placed on the en¬ 
closures and arranged consecutivelv to the number as 
placed on one of the forwarding- letters to indicate it ac¬ 
companied it. That is done with a numbering machine. 
The witness lias no knowledge of it. 

The papers referred to were gotten by the witness out 
of the official records of the Supervising Architect’s Office. 

At this pbint counsel for the plaintiff offered the letter 
and enclosure in evidence, to which offer defendant ob¬ 
jected, which objection was overruled by the Court, and to 

which action bv the Court the defendant then and there 

* 


duly excepted. 

Attention of the witness was directed to the fact that 
the statement referred to is No. 5936, while the number on 
the letter is 5934, and he was asked how that happened and 
answered, “The forwarding letter is the Construction Engi¬ 
neer’s letter with that number on it, and this number is 
included in the range of these numbers on here (indicat¬ 
ing)”. 

There were three enclosures with that letter, which were 
numbered consecutively. 

325 Thb letter of October 4th was not with that en¬ 


closure. 


Whereupon, the letter of October 30th was received in 
evidence, as follows: 

“Supplementing our letter of October 1st and 2nd, sub¬ 
mitting revised claims on account of subsoil conditions, we 
hand you herewith in duplicate ‘ detail of claim, Item No. 
(?’, claims on account of the Lehigh Structural Steel Com¬ 
pany mentioned in our letter of October 1st. This will 
bring our detailed claims on a ninety-day basis to $33,- 
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254.23 and on a 71-day basis to $28,113.59. The above 
amounts are complete in every way and we feelj there will 
be no further changes in this connection. We will |be pleased 
to go into this matter personally and explain anv item you 
desire. Your prompt consideration will be appreciated.’’ 

i 

The foregoing letter was written and signed tjy Duncan. 
The stamp on the letter received by the Supervising Archi¬ 
tect from Brady indicated that it was received <bn Novem¬ 
ber 13, 1929. 

l 

| 

On cross-examination, the witness stated that jhe did not 
know how long Mr. Brady held that statement received 
from Rust before he sent it to the Supervising Architect’s 
Office. 

Thereupon, the plaintiff rested its case, and the defendant 
called in rebuttal the witness Hart, who testified,|as follows: 

His attention being called to the testimony of Eidlitz to 
the effect that at or about the close of the second day’s ses¬ 
sion before the arbitrators, Baldridge and Garrett an¬ 
nounced that they had no further testimony to offer, and 
the witness was asked whether or not anything df that kind 
occurred, and answered 44 It did not”. 

His attention was directed to Eidlitz’ testimony to the 
effect that on April 1st, 1931, the arbitrators called 
326 Garrett and Baldridge to the office of the fitness and 
had a discussion with them concerning matters in 
dispute and prepared and handed to them thd plaintiff’s 
exhibit No. 2, and that Garrett and Baldridge acquiesced in 
the position taken by the arbitrators that no testimony 
would be taken, and was asked if that occurred, ^nd witness 
replied that the paper was prepared and given to Garrett 
and Baldridge, but the last part of the statement, of Eid¬ 
litz, did not occur. 

When asked what was said at that time about} the taking 
of further testimony, he answered it was said ht that time 
to Baldridge and Garrett, that the arbitrators hoped, upon 
the submission of the briefs, there could be a determination 
of liability and monetary damages, if possible. I The briefs 
were to be submitted so that the claims of Lehigh would be 
shown and Rust would be able to answer, andj they could 
come in with a reply brief; that the arbitrators would take 
those briefs and study them and if they could form a con- 
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elusion, there would be no necessity for further testimony. 

* * 

Otherwise, if the arbitrators determined the question of 
liability on the part of Rust, Lehigh being the claimant, 
they would determine the primary subject involved—that 
of liability; and if the arbitrators determined that, testi¬ 
mony would be taken upon dollars and cents, to which both 
agreed. 


327 The following occurred: 

4 ‘The Court: Let me see if I understand that. You an¬ 
nounced to these people that you would settle the whole 
controversy upon receipt of these briefs, and if you could 
not vou would want more testimony? 

“The Witness: That is the substance of it. We were 
hoping there would be an admission in the briefs that would 
settle that particular thing, but if they still disputed the 
claim in the briefs we would have to determine liability 

and if we did determine liability then testimony would be 

* * 

taken upon the disputed items. 

“The Court: That is the question now conceded as the 
question in the whole arbitration, whether or not the Rust 
Company as a matter of fact were liable, even conceding 
there was delay in the construction of the clause in the 
contract, Clause 7-A of that contract, and they announce 
here that from all the evidence they had, they might arrive 
at damages if thev found that Rust was liable. 

“The Witness: If the briefs came in and so showed. 
“The Court: They left that with you to determine it 
after the briefs were filed? 

“The Witness: Eidlitz took the position that the brief 
of Lehigh had proved the claim. I took the position that 

it was merely an assertion of claim, and Rust called in- 

“The Cohrt (interposing): But I am ahead of you there, 
I am talking about tje situation when this typewritten docu¬ 
ment was presented and what was said and the announce¬ 
ment made to these lawyers at the time ? 

“The Witness: Yes, sir. 

“The Court: At that time you all hoped—you hoped, the 
arbitrators did, at any rate, that you could settle the whole 
controversy. If vou found liability under this con- 

328 tract you were to assess damages against Rust, and 

if vou did not that would be the end of it. That is 
* 

all. You thought at that time you had enough evidence to 
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dispose of this controversy and throw away th£ eat dam¬ 
age, so to speak. That is what you concluded? ! 

44 The Witness: I did not so conclude. 

44 The Court: You did not feel that way about lit? 

4 4 The Witness: No, sir. I 

44 The Court: That was not in your mind? 

44 The Witness: No, sir; directly to the contrary, because 
I maintained all the time that there had not be£n any evi¬ 
dence of dollars and cents proposition with tike right of 
Bust to cross examine and to bring in their own witnesses 
in rebuttal. And when it became so confusing |n the arbi¬ 
tration that we realized we could not get anvwhere with 
the method of procedure adopted, then all of tjhe arbitra¬ 
tors determined that they would require Lehigh to place 
in brief form a concrete statement of its claimsl with argu¬ 
ments to support the same; that Rust would l|e given an 
opportunity to answer. And that was done. And in the 
Rust brief it continued to dispute the items contained in the 
Lehigh brief, and demanded an opportunity t<j) prove the 
claim of Lehigh was not well founded. 

44 The Court: Up to the time of the final suspension of 
file hearing, you did have the evidence that Riist had pre¬ 
sented to the Government the claim of Lehigh for some 
$16,000, an itemized claim. You very properly consid¬ 
ered they had the admission that was the amotmt of dam¬ 
ages sustained by Lehigh, didn’t you? 

4 4 The Witness: We did not. j 

44 The Coui’t: You could have done that, cduldn’t you? 
Certainly Rust would not have presented a false claim to 
the Government; you knew that, didn’t you? 

329 44 The Witness: It was not their claim. 

44 The Court: Was not that an admission that Le¬ 
high had been damaged to this extent and thtey were not 
responsible for that under the contract, and when you 
found they were responsible for that wasn’t it their most 
solemn admission that these people were entitled to recover 
from somebody? 

44 The Witness: I would answer that to you in this way. 
According to the working of my mind, that is all I can do. 

4 4 The Court: I want to get your reaction on that. 

4 4 The Witness: It was my understanding, I believe, from 
what was presented, that Rust was not making any demand 

17—6371a ! 
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on Lehigh; that Lehigh was making a claim for this foun¬ 
dation delay. Rust said, ‘No, we will not submit the claim 
to the Government.’ Lehigh said, ‘We can not do it be¬ 
cause we have no contract with the Government.’ There¬ 
after Rust said, ‘They admit no liability in this matter, and 
because we have the contract with the Government we will 
file this claim in our name and if there is a recovery you 
will get it. ’ 

‘ ‘ The Court: They got the money f 

“The Witness: They got the money? 

“The Court: Yes. But, you do not get what I have in 
mind. Of course, that does not constitute liabilitv at all. 
They were seeking to make the Government liable and cer¬ 
tainly if Rust submitted a claim on behalf of a third party 
to the Government, knowing that the claim was false in fact, 
would not Rust be really- 

“The Witness (interposing): No, I never had in mind 
that Rust did that at all. 

“The Court: Well, could not that very properly be con¬ 
sidered when it comes to this question of hearing further 
testimony, that here was an admission on the part of Rust, 
a claim which they presented to the Government and 
330 said, ‘You can rely on it’, just as a lawyer puts a 
witness on the stand and vouches for his testimony 
about a claim; and didn’t you take into consideration that 
here was an admitted liability of $16,000, we don’t need any 
evidence on that; we will go ahead. That question was pre¬ 
sented without much difficulty, and the balance due on that 
contract was paid, but, that $16,000 was, after all, the only 
claim that could have been controverted, because that did 
embrace, as I gather it, delays, idle derricks, men working 
around there and looking after things. It strikes me all 
of that entered into it. But, go ahead. 

#**»#*• 


“The Court: Wait a minute. I am wondering whether 
the Rust Company would have the right to contest this 
claim of $16,000. They might have come forth and put in 
their claim and have subsequently disclosed it was not a 
proper claim and say, ‘Why, this item is not exactly right,’ 
or that or the other. But I am just asking him if lie took 
into consideration, when they did not have any more evL 
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I 

I 

dence—just accepted the claim as an admission on the part 
of Rust—if it was not a valid claim. | 

“A. I did not answer your question as you started out. 

“The Court: Well, we have digressed a great! deal. 

“A. I know the answer to the question that you pro¬ 
pounded, and it is this, that I did not consider (that as an 
admission, and then your question as here stated I endeav¬ 
ored to explain it. 

“The Court: Yes. j 

“The Witness: Of course, this is my humblej opinion as 
one of the arbitrators. 

“The Court: Was there this insistence on the part of 
your people, that you would want to heaif additional 
331 evidence in event you found that Rust was liable? 

“The Witness: Unquestionably so, and it will 
show in the briefs of the Rust Engineering Cbmpany. I 
have a distinct recollection of that. For instanck, there was 
a question there about proof- I 

“The Court (interposing): That is the issue II am trying 
here, to see whether they were denied their dap in court. 

“The Witness: Your Honor, there is one tiding in par¬ 
ticular, I know you want to know. There wajs one thing 
involving the question of the 71 days’ delay. Now, actually 
if Rust delaved Lehigh and we found that to be a fact, then 
came up the contention of Rust: ‘Well, Lehigh was not 
ready to proceed.’ j 

“The Court: Was damaged. 

“The Witness: Was damaged. Now, the position I as¬ 
sumed was that you had to determine that question and 
there was no use of going on the way we were going in this 
so-called arbitration hearing until we determined the pri¬ 
mary issue. Then we could say to them, ‘Here, we find 
Rust liable for, arbitrarily now, thirty days, qnd it begins 
on this date and ends on that date. Now, Mr. Lehigh, come 
in and show us the damage down to that time. Mr. Rust, 
you give us your brief on that and then we caij make a con¬ 
clusion. That was the understanding we had. 1’ 

j 

l 

The arbitrators had correspondence or lettejrs from Rust 
disputing the claim of Lehigh and letters fronji Lehigh say¬ 
ing that it was submitting its claim withoutl prejudice to 
its rights. ! 

When asked if, in the light of that correspondence, the 

l 
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arbitrators treated the claim presented by Rust to the Gov¬ 
ernment as an admission of liability by it, the witness an¬ 
swered, “They did not”. 

Under the circumstances the witness did not feel 
332 that he could treat that as an admission. 

“The Court: Well, there had to be some basis of this 
award of $27,000 consider something? 

4 4 The Witness: My signature was not on it, your Honor. 

44 The Court: I am talking about the majority; they gov¬ 
erned? 

44 The Witness: I think I have testified how that took 
place. ’ ’ 

Between March 31st and October 21st the arbitrators had 
received several demands from Rust for the right to cross- 
examine and investigate the books and records of Lehigh. 
To the best of witness’ recollection, the briefs of both 
parties introduced new matter which had not been before 
the arbitrators, and that no opportunity was given either 
party to be heard upon those new matters. 

It was the best recollection of the witness that the items 
as concerns*' any particular subject submitted by Lehigh 
were different at different times. The briefs, of course, will 
show that. 

On cross-examination, witness stated there was no letter 
in the file of correspondence, the last letter in which was 
dated December 6, 1929, that showed any demand of Rust 
for the right to cross-examine and investigate the books 
and records of Lehigh made between March 31 and October, 
1931. 

On redirect examination, witness stated that between 
March 31 and October 21,1931, the arbitrators received two 
briefs from Rust, and according to the witness’ best recol¬ 
lection there was such demand in both briefs. 

On or about May 19, 1931, Lehigh filed its first brief with 
the arbitrators, in which under the caption, 4 4 As new evi¬ 
dence, the following record of damages sustained by the 
Lehigh Structural Steel Company are herewith in- 
333 troduced”, a specification of damages is given con¬ 
sisting of 11 items, as follows: 
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$3,678.88 


$1,836.00 


“For handling and rehandling and storage [ 

charges at Allentown yard.'$1,479.34 

“For labor, rental of equipment, supplies or j 
miscellaneous expense to operate storage 
yard, for material and equipment, at Wash-1 

ington.! $2,312.40 

“Cost of increase in labor scale incurred due 

to failure to start as contracted. 

“Rental of derrick B and other equipment or¬ 
dered for March 1 by Rust, letter of Febru¬ 
ary 8, 1929, idle and in storage from March 1 

to April 21, 1929 . 

“Rental of derrick A and other equipment or-j 
dered March 1, idle and in storage from 

March 1 to May 17, 1929.j $1,814.25 

“Lost efficiency, April 26 to May 17, 1927, one-| 
half superintendent and foreman, as only B| 

derrick could be used.I $435.00 

“Rental of equipment for additional time due 
to failure to have foundations ready and forj 
delays chargeable to Rust throughout opera¬ 
tion . . 

“Lost efficiency of mechanics due to delays iii 
foundations and failure to provide chases 

and pockets. 

“Charges for extra work given in writing to| 

Hendricks at site.j $532.05 

“Balance due on original contract.|$11,883.00 

“Interest to June 1, 1931. 


$2,778.00 


$6,243.15 


59,167.35.” 


Under the caption “As new evidence, the following rec¬ 
ord of shipments of steel are introduced on behdlf of Lehigh 
Structural Steel Company”, a list of dated beginning 
March 13, 1929 and ending October 28, 1929 ^re given, on 
which materials were shipped by Lehigli. 

334 The Court indicated that it would takje the matter 
under advisement and at the request of counsel they 
were given the right to file briefs. The defendant filed its 
brief first. Its brief drew no distinction betwjeen law and 
equitable pleas but discussed the case in geneijal. It ended 
with these words: 

“Since it is believed to be apparent from tjhe foregoing 
that neither of the parties was afforded a fair opportunity 
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to present its case to the arbitrators, it is submitted that 
the award should be vacated and the parties left to liti¬ 
gate their dispute in a suit on the contract in this Court, 
where each will be accorded full opportunity to present all 
competent evidence touching the matters in controversy.” 

The plaintiif replied with a brief on pages 39, 40 and 41 
of which it said as follows: 

“Shall the court enter a final judgment or merely an in¬ 
terlocutory one on the equitable plea alone ? 

“It is submitted that the Court has heard all the testi¬ 
mony on both the equitable plea and the so-called legal one. 
Defendant has adduced all the testimony it apparently had 
on either issue and by so doing has in effect submitted the 
whole matter to the Court. No one can deny that when 
equity once takes jurisdiction of a matter it can retain that 
jurisdiction to a conclusion. If the defendant had wished to 
try the equitable plea alone, it should have confined its tes¬ 
timony simply to the question of evidence before the arbi¬ 
trators and! should not have brought in all of the testi¬ 
mony in regard to its making of the award or the striking 
of Oehmann’s name. It has in effect waived its right to 
insist upon a further trial of the so-called legal plea, and 
has submitted the whole matter to the equitable side 
335 of the Court. In addition, in making the equitable 
plea, the defendant admits that an award was made. 
Without such an admission there can be no equitable plea 
for its purpose is analogous to a bill in equity to set aside 
an award. How can it now come forward and insist upon 
further trial of the legal defense as to whether an award 
was made? While it is true that an equitable defense may 
be interposed in a suit at law, it would seem that they must 
be to some effect consistent one with the other. In this 
matter their intent is diametrically opposed. On the one 
hand they have an admission that an award was made and 
an attempt is made to set it aside; on the other, a claim 
that there never was an award. Equity having taken juris¬ 
diction shoiild retain it to a conclusion and having received 
all of the evidence, which must only be repeated if the 
matter is returned to a court of law, should decide the 
whole issue 1 . What else could be introduced in contradic¬ 
tion in a trial before a law court? 


I 

I 

I 
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“It is respectfully submitted that both pleas hre equi¬ 
table pleas. Both ought to be heard by the chancellor and 
both ought to be disposed of by him. No better levidence 
of that situation could possibly be had than the fact that 
the defendant itself drew no such distinction in |the trial 
of the case and submitted evidence to the chancellor upon 
both issues. No attempt was made to segregate! the evi¬ 
dence on one from the evidence of the other. Tjhe court 
has before it all the evidence that could possibly be had 
upon both issues. As the plaintiff sees it, it would be merely 
a duplication of the issues and a duplication of \jork with 
the congestion of the court calendars and no doubt expense 
to the parties to have one issue determined by a chancellor 
and another issue to be determined by a jury, unless 

336 there is some compelling reason in the law [requiring 

that sort of dual determination. Plaintiff respect¬ 
fully submits there is no such compelling reason liere. The 
pleas are in effect equitable pleas. The responsibility is 
upon the trial judge to determine that, as in the IFrigidaire 
case cited above. The defendant, who has made a feeble 
effort to have one construed as legal and the othqr as equi¬ 
table, has in effect acquiesced in the position that both are 
equitable by submitting the evidence under botli pleas at 
the same time. It is submitted that as a matter of pleading 
and as a matter of substance both are equitable Ipleas and 
should be disposed of by the chancellor. ’ 9 j 

I 

I 

On page 21 of the defendant’s reply brief Jt said as 
follows: | 

“The defendant has at no time waived its righ| to a jury 
trial on the issues presented by its legal plea. Simply be¬ 
cause, in the course of the hearing on the equitable plea, 
certain testimony as to the execution of the alleged award 
happens to get into the case, that affords no ground for a 
decision on an issue not presented by the pleadings. ’ ’ 

337 Be it remembered, that each of the separate and 
several exceptions taken by counsel for the defendant 

as hereinbefore set forth were so taken by said cbunsel, and 
each of said exceptions were separately and severally en¬ 
tered upon the minutes of the Justice presiding qt the trial, 
and counsel for the defendant prays the Court to sign and 
seal this bill of Exceptions in which is accurately set forth 
said exceptions and the substance of all of the evidence 
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given at the trial, and at the request of said counsel the. 
same is accordingly signed and sealed, and made a part of 
the record, this 26th day of November, 1934. 

I 0. R. LUHRING, 

Justice. 


338 Exhibit “A” 

Digest 

of Stenographic Record of Proceedings Before the 

Arbitrators. 

(Note —The numbers appearing in parenthesis in the 
center of the page, refer to Arbitrators’ Record, and arc 
the pages covered by such reference.) 

(A. R., p. 1.) 

In the Matter of the Arbitration between The Rust Engi¬ 
neering Company, a Corporation, and The Lehigh Struc¬ 
tural Steel Company, Inc. 

Before Messrs. Ringgold Hart, John W. Oehmann, and 
Charles L. Eidlitz, Sitting as a Board of Arbitration. 

Washington, D. C., 

Office of Whiteford, Marshall & Hart, 

March 30, 1931. 

The arbitrators were sworn faithfully to perform their 
duties. 

Clyde D. Garrett, Esq., counsel for Lehigh Structural 
Steel Company, Inc. 

R. Bayard Baldridge, Esq., counsel for the Rust Engi¬ 
neering Company. 

Mr. Garrett: It is understood between parties for both 
sides, and counsel as well, that the three arbitrators will 
each receive the same fee and the amount of that fee will 
be determined by the three arbitrators at the same time that 
the award is rendered. The cost of the stenographic report 
will likewise be divided between the two corporations 
equally, all of said expenses to be paid one-half by each. 
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(A. R., p. 2.) 

I 

Mr. Baldridge: All right. j 

Mr. Garrett: It is agreed by the parties that the contract 
price is $190,000 and extras in the amount of $283 are 

339 admitted as due the Lehigh Structural Steel Com¬ 
pany by the Rust Engineering Company, jand that the 

Lehigh Structural Steel Company has received checks from 
the Rust Engineering Company in the amount j of $173,400. 
Mr. Baldridge: Yes. 

Mr. Garrett: There was a contract entered }nto between 
the Rust Engineering Company and the Lehigh Structural 
Steel Company to erect the structural steel at (the addition 
to the Government Printing Office in Washington, D. C., 
dated December 6, 1928. Prior to that, of course, the Rust 
Engineering Company had been awarded bjt the United 
States Government the general contract to build that build¬ 
ing, exclusive of the mechanical work. 

The contract was for the furnishing and ejection of the 
structural steel in this building, and the date set for the 
beginning and completion was January 15, i929, for the 
beginning and April 15, 1929, for completior^. There was 
certain work to be done by the general contractor and his 
agents before the structural steel could be drected, foun¬ 
dations on which the structural steel columns should be 
set, and other work necessary to be ready for the structural 
steel erection, excavation, etc. 

The general contractor was not ready on January 15, 

(A. R., p. 3.) 

I 

1929 for the Lehigh Structural Steel Company to come in 
and start erection. As to the reasons for that, jve may allege 
one reason and they may allege another, but we are in 
agreement that the foundations were not ^eady at that 
time so that we could begin the work on January 15. There 
was some correspondence and also there were some verbal 
conversations between the parties as to when they should 
start. We will develop that as the testimony goes 

340 on. We claim that the date for erection was post¬ 
poned from time to time by the Rust Engineering 

Company. 

In addition to that, we claim that the Rust Engineering 
Company, although they ordered us as of March 18, 1929, 
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to go on the job and erect as of April 1, 1929, the job was 
not ready for erection at that time. We claim also that 
they ordered us later on to go in again and that only by 
their persistent orders did we go in and start erection 
April 26. 

We claim that the job was not ready even at that date 
for the erection of structural steel and that we were hin¬ 
dered in the prosecution of our work, delayed very mate¬ 
rially, not only by the fact that the foundations were not 
ready for us to set up the steel on those foundations, but 
in addition to that, there was other work to be done during 
the progress of our work or prior to the time we could do 
our work in the nature of chasing old walls and the cutting 
of the pockets in old walls which must be done before the 
structural steel can be placed. 

Chasing is the cutting in a brick wall of a groove to per¬ 
mit a steel column to set up into that groove, and is neces- 

(A. R., p. 4.) 

sarv where vou make an addition to an old building. For 
instance, if this were the old building (illustrating) and 
you were building a new addition up to that, you could not 
set a member into that wall without cutting some masonry 
out. You have to set it back there. Also, where you join 
on to aii addition you must put the beams into that old 
wall, and in order to put those beams into the old wall 
and have a proper rest for the end of it or a bearing, it is 
necessary to cut pockets or holes in the old wall. It is a 
part of the general contractor’s duty or some of his agents 
to cut those holes or pockets and to do this chasing 
341 to let in that column. 

Mr. Eidlitz: That is your claim? 

Mr. Garrett: Yes, that it is necessary to do that, and 
that it is his duty to do it, and that unless he has done it 
in times that he does not interfere with the prosecution of 
our w T ork in putting up our steel, then he has damaged us 
and delayed us, and that is the gist of our claim in this 
case. There are other delays, but those are the principal 
claims. 

There was one wage scale for erecting of steel in effect 
at the time the contract was entered into and later on it 
became apparent that there was going to be an increase, 
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and there was on April 1 an increase in wages {which went 
into effect. If the Rust Engineering Company had been 
ready according to their contract on January JL5, it is our 
claim that we could have completed our work hnd been off 
the job before April 1 and would not have beek subject to 
the wage increase which we had to pay. j 

(A. R.,p. 5.) j ' 

Mr. Hart: When did you begin work? ! 

Mr. Garrett: On April 26. 

Mr. Hart: When did you finish? ! 

Mr. Garrett: From the middle to the end of November. 

Mr. Baldridge: Our position with respect t<i) the matter 
of delay is entirely that we were delayed by the Govern¬ 
ment. Our contract provided for completion by a certain 
time, that is, our contract with the Lehigh Structural Steel 
Company. That contract contained a stipulation that the 
Lehigh Structural Steel Company subscribed to the gen¬ 
eral conditions and drawings and specifications contained 
in the general contract with the Government! in so far as 
they pertained to the performance of the Leljiigh contract 
in the erection of the steel. j 

342 Under those general conditions it ivas possible 
and it happened that the government! delayed the 
general contractor in the performance of its general con¬ 
tract, on account of soil conditions. Upon thej discovery of 
unsatisfactory soil conditions the government!proceeded in 
a somewhat irregular manner to test the soii at different 
points at different times, without in any way indicating to 
the general contractor how long such procedure would con¬ 
tinue or to what it might lead. 

The Rust Engineering Company as general contractor 
proceeded from day to day to do what it wajs required to 
do by the government. It necessarily was delayed in the 
performance of its contract with respect tq pouring the 
concrete 

(A. R., p. 6.) 

footings upon which the steel was to be erected would de¬ 
pend. These footings were poured individually and irregu¬ 
larly from time to time as the general contractor was per¬ 
mitted to proceed with the pouring of them. The Lehigh 
Structural Steel Company under its contract!with the Rust 
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Engineering Company agreed to the performance of its 
contract in accordance with the general conditions of the 
contract between the owner, meaning the Government, 
and the contractor, and in accordance with the drawings 
and specifications prepared by the Acting Supervising 
Architect, all of which form a part of the contract between 
the Rust Engineering Company and the Lehigh Structural 
Steel Company, and in so far as said general conditions, 
drawings and specifications are applicable to the work, the 
said sub-contractor assumes towards the contractor all the 
obligations and responsibilities that the contractor by those 
documents assumes towards the owner. 

Further, the contract between the Rust Engineering 
Company and the Lehigh Structural Steel Company 
343 provided that the work to be performed by the sub¬ 
contractor hereunder is to be done concurrently with 

* 

other work to be performed by the contractor and other 
sub-contractors, and the sub-contractor agrees to proceed 
with it continuously and to hasten it to completion as rap¬ 
idly as practicable. 

Now, if I may be permitted, while I am on the subject, 
to get the picture a little more clearly before you, let me 
read Section 7 of the said contract agreement between the 
Rust Engineering Company and the Lehigh Structural Steel 
Company, which reads as follows: 

(A. R., p. 7.) 

“Should the sub-contractor fail to begin, continue and 
complete the work as hereinbefore provided and should the 
contractor suffer or permit the sub-contractor to occupy 
more time than specified under this agreement, in that 
event the sub-contractor hereby covenants and agrees to 
indemnify and save harmless the said contractor from anv 
loss or damage (including any loss of bonus or payment of 
liquidated damages) which he may be compelled to pay to 
the owner, under and by virtue of the contract with the 
owner, for or on account of delay in completion thereof, in 
so far as said delay was caused by the sub-contractor.” 

Section 7-A of the said sub-contract, which was attached 
as a rider to the printed form, reads as follows: 

*‘ Should the sub-contractor be obstructed or delayed in 
the prosecution or completion of the work by any act, 
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neglect, delay or default of the contractor, or any sub¬ 
contractor employed by the contractor, upon the work, that 
the contractor hereby covenants and agrees t<j> indemnify 
and save harmless the sub-contractor from anv loss or dam- 

- i 

age which he may sustain as a result thereof.” 

344 As the foundation work proceeded in the spasmodic 
manner previously indicated, the Rust ^Engineering 

Company was unable to tell exactly when the jbb would be 
ready for the structural steel. It was indicated from time 
to time that the erection of the steel might be started 
within the near future, but without any definite informa¬ 
tion. 

(A. R., p. 8.) 

On March 18, 1929, two months and three days after the 
time specified for the commencement of the erection of the 
steel in the sub-contract agreement, the Rust ^Engineering 
Company superintendent on the job wrote toi the Lehigh 
Structural Steel Company, informing them tljat the steel 
erection might commence and should be commenced on 
April 1, 1929. The Lehigh Structural Steel Company re¬ 
plied to this letter by stating that it would be ready to pro¬ 
ceed on April 1, 1929- 

Mr. Garrett: “Provided the foundations arje in and the 
site free and clear so that we can put up oiir equipment 
and handle our materials.” 

Mr. Baldridge: All right. On April 1, 192^, the Lehigh 
Structural Steel Company failed to commence its erection 
operations. On the same date the structural iron workers 
employed by the Hendricks Company, Lehigh’s sub-contrac- • 
tor, went on strike after three months’ notice from the 
Union. This strike continued for a period of approximately 
one week. 

Upon the termination of the strike the government’s con¬ 
struction engineer, Mr. Brady, in charge of this entire job, 
wrote to the Rust Engineering Company a I letter dated 
April 10, 1929, stating that he understood tl}at the strike 
had been terminated, stating further that practically all of 
the foundations had been completed and that those remain¬ 
ing uncompleted could not in any way interfere with 

345 (A. R., p. 9.) 

proceeding with the erection of the steel and Notifying the 
Rust Engineering Company that it as the Government’s 

I 
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contractor should immediately proceed with the erection of 
the steel. 

The opening statement thus far made on behalf of the 
Rust Engineering Company has to do entirely with the 
portion of the Lehigh Structural Steel Company’s claim 
which pertains to the matter of delay encountered by soil 
conditions and changes in foundations resulting therefrom. 
Subsequent delays claimed by the Lehigh Company are not 
in any way touched upon in this part of the opening state¬ 
ment. 

On account of these facts the Rust Engineering Company 
denies all responsibility whatsoever to the Lehigh Struc¬ 
tural Steel Company for any expense or loss incurred by 
them in the delays encountered. 

Thereupon, Thomas R. Mullen, a witness on behalf of 
the plaintiff, in response to questions by Clyde D. Garrett, 
counsel for Lehigh, testified that he was Vice-President in 
charge of sales and erection for Lehigh, and had been in 
that business for about twenty-five years. 

(A. R., p. 10.) 

Lehigh had been in the business of fabricating and erect¬ 
ing structural steel for eleven years, and had a contract 
with Rust, which was produced, and is the same as the Ex¬ 
hibit attached to the declaration, and from which the wit¬ 
ness read as follows: 

“The contractor shall furnish the sub-contractor neces¬ 
sary information for preparing and executing the work. 
The contractor shall provide sub-contractor a free, clear 
site for work of erection, shall set anchor bolts and bring 
foundations up to finished elevation by grouting the 
346 column slabs. Erection shall be started on or before 
January 15,1929, and shall be completed on or before 
April 15, 1929.” 


(A. R., p. 11.) 

The witness identified plans presented to him as the plans 
on which Lehigh’s contract was based. They are the Gov¬ 
ernment drawings with relation to the Rust contract. Rust 
was to complete the building in accordance with those plans 
and Lehigh agreed to build the steel work as shown in those 
drawings. The plans were offered and received in evidence. 
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The Rust Company was bound by the contract gnd specifi¬ 
cations between Rust and the Government, but Lehigh was 
not itself bound as Lehigh had a contract with Rust. 

“Mr. Garrett: They were the general contractors, and 
we were the sub-contractors. As to what part, if any, of 
the general contract the sub-contractor is bound by we will 
have to refer to the contract itself for that. 

“Mr. Eidlitz: As I take it, the Rust Company take- the 
contract from the Government. The Rust Company makes 
a separate contract with Lehigh, whereby Lehig|i is to erect 
the steel. The Rust Company agrees with Lehigh that they 
are to give them a clear site on January 15 and that Lehigh 
must start erection January 15 and must complete by April 
15 and that is where it rests up to the present time. 

“Mr. Baldridge: The contract provides the general con¬ 
ditions and other documents included in the general con¬ 
tract become and are made a part of the sub-coi^ract agree¬ 
ment with Lehigh.” 


(A. R., p. 12.) 

The witness was asked to explain what was meant by the 
provision to the contract to the effect that the foundations 
being complete and the site free and cle^r, and said: 


347 “A. Yes. This addenda was put in at jour request. 

The steel business is very much like a railjroad. When 
we contract to furnish and erect steel we mustj set up defi¬ 
nite dates in order that we may schedule eveijy operation 
through the shop. It is like a railroad because there is not 
one train on it nor is there one job going through the shop. 
There may be dozens of jobs going through thd shop. It is 
a business of extreme preparation. Everything must be 
gotten ready beforehand. Before any work is flone a large 
amount of drawings must be made, detail drawings, erection 
drawings. Then, materials must be purchase^. 

“They must be scheduled to arrive in the shop at a certain 
time so that they will be going through in time to meet the 
starting date as set up by the contract. As work comes 
through the shop we have not any place to store these ma¬ 
terials for any length of time. It is necessary to ship them 
to the job that they are to go to, and in tips particular 


(A. R., p. 13.) 


case the materials were through our shop, ! ready to be 

i 
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shipped, and had to be shifted around from place to place 
on account of the fact that the site was not ready. 

4 4 This clause that was put in this contract anticipated 
just exactly such a condition, foundations to be ready, the 
wall pockets to be ready, every feature of the job that we 
had nothing to do with to be ready. We had nothing to do 
with the government’s contract with the Rust Engineering 
Company. The Rust Engineering Company did not notify 
us that they were not going to be ready on January 15.” 

Witness was shown certain photographs of Lehigh claim, 
which he explained to the arbitrators. 

Mr. Eidlitz: 

“I think the arbitrators are perfectly clear that this stuff 
comes through the shop and is manufactured for a 
348 given date of shipment, that otherwise there is a 
hold-up. 

4 4 The Witness: I would like to add this to the statement, 
that we had no notification from the Rust Engineering Com¬ 
pany that they were not going to be ready on January 15.” 

(A. R., p. 14.) 

When asked the process of erection, ordinarily, the wit¬ 
ness stated that when foundations are finished, the erector 
generally came on to the job with the number of derricks 
required. The present operation required two. Grillages 
are put in and steel work is placed on them. The work pro¬ 
ceeded very rapidly. The material is supposed to be ready 
so that there will be no delay. Steel is taken in every few 
days. Foundations are ready and when there are pockets 
to be built, they are supposed to be waiting for the erector. 

In a job of this size, the steel is usually handled directly 
off the railroad cars. It is shipped by floors from the plant 
and is sorted before it is shipped. 

If the foundations were not ready when the time for erec¬ 
tion arrived, it would mean that steel that came in from the 

(A. R., p. 15.) 

shop or such portions as were ready would have to be picked 
out of the cars and laid aside while the portions that were 
not ready would be put somewhere else. That is what hap¬ 
pened in this operation. 
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A clear and free site means a site on which a clear work¬ 
ing- space for derricks and a clear working space where 
steel may be placed and sorted before starting the erection 
and a site on which all foundations are ready tcj set up the 
bases is available. 

These bases are known as billets, grillages of bases, but 
they may be of different types. j 

Thereupon the following occurred: j 

j 

349 “Mr. Eidlitz: Would the Bust Engineering Com¬ 
pany define for us their idea of a clear site? It seems 
to me it really hinges on the question of a clear ’site. Is the 
definition of Mr. Mullen acceptable to the Bust Engineering 
Company? If not, how do they differ? j 

“Mr. Baldridge: We would prefer to have the direct 
examination continue and leave that for cross-examination. 

“Mr. Eidlitz: All right.” ! 

I 

It is the function of the general contractor! to have the 
site clear and it was no part of Lehigh’s contract. 

(A. B., p. 16.) , 

Lehigh did not start erecting steel on Januar^ 15, as pro¬ 
vided, as the foundations were not ready. There was noth¬ 
ing to put steel on. 

Witness was asked to look at Bust’s photographs, marked 
February 1, and state from looking at those [photographs 
-whether there was any possibility of Lehigh’s being able to 
set up its derricks and start work on Februarf 1st, and he 
answered, “No.” 

Eidlitz asked if it w^as admitted that on February 1 that 
the situation as to the condition of excavation y r as as shown 
by the photographs, and Garrett answered he thought there 
was no question about that. Witness stated that if the con¬ 
dition as shown by the photographs existed oii February 1 
Lehigh could not have begun work. He did jnot consider 
that a clear site. 

(A. B., p. 17.) 

Baldridge, counsel for Bust, stated that it fvas admitted 
in his opening statement that the site was not ready for 
erection of steel until April 1st. 

18—6371a 
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Witness was shown two photographs, dated April 1, and 
was asked if there was any possibility of Lehigh erecting 
steel on the site at that time and answered that the 

350 photographs did not show the entire site. 

His attention was then called to a third photograph 
and stated that from that condition indicated in this pho¬ 
tograph Lehigh could not have begun work. The founda¬ 
tions at that time were not along this side wall (indicating). 
There are piles of dirt here (indicating). Wall footings 
are not here. There are no beam pockets out in these walls 
(indicating). 

Mr. Gardner of Lehigh’s office, wrote Eust on February 
5, as follows: 

“We have been advised by John A. Hendricks, as well 
as our Mr. Myers, that it is their general opinion that the 
starting date on the above contract will be February 15. 
We are writing at this time to ask you to confirm this date 
so that there will be no possible delay caused by either party 
at the start of the job. If this date is incorrect we would 

(A. E., p. 18.) 

appreciate it if you would advise us at once. We re¬ 
quire at least a week’s notice before we can get our schedule 
arranged and start the erection on this job. Will you not 
keep us advised of any changes in the starting date if at 
all possible.” 

Lehigh received a reply to that letter, dated February 8, 
as follows: 

“Eeplying to your letter of the 5th instant regarding 
starting date for the erection of structural steel on the 
above operation, please be advised that we hope to be ready 
by the 22nd, but believe that it will be closer to the first of 
March. 

“This delay has been occasioned by the necessity for the 
lowering of practically all of the footings below the contract 
elevations due to bad soil conditions and the necessity there¬ 
fore of conducting frequent tests to determine the nature 
of the ground.” 

On March 1, Lehigh wrote Eust regarding the job: 

351 (A. E., p. 19.) 

“Under the terms of our contract for the structural steel 
in the above-named building it was provided that we should 
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! 

be ready to start erection on January 15, 1929. j About the 
latter part of December your Mr. Constantine (advised us 
that it would be February 1 before you could b^ ready for 
the steel and since that time your schedule for our delivery 
has been moved up from time to time. As neaj* as we can 
understand from your superintendent and your Mr. Turney, 
it will be April 1 before we can start erection.! These de¬ 
lays have resulted in extra expense in the fabrication work 
and we are now confronted with the storage of the material 
which has been fabricated for this project. This will be 
your notice that the expense and losses we have incurred 
and anv we mav incur as a result of the delavf will be for 
your account, which is in accordance with your contract, 
and further that we claim an extension of time for the com¬ 
pletion of our work, April 15 to the interval t 
uary 15, 1929, and the time when you have the 
completed and ready for us to start erection. 

On March 18 Lehigh was notified bv Rust that Lehigh 
should start on April 1st. 

(A. R., p. 20.) 


etween Jan- 

foundations 

v 


On March 19th Lehigh notified Rust that it | would start 
provided the foundations were in. 

“Mr. Baldridge: I conceded that in my opening state¬ 
ment. j 

“Mr. Garrett: Did you state in your opening statement 
that the foundations were all in and that there was a clear 
site? 

“Mr. Baldridge: No.” 

i 

352 Witness was asked, upon being shown k letter from 
Myers to Rust, dated April 8, 1929, to tell the condi¬ 
tion of the site at that time. Thereupon, Mr. Eidlitz asked 
how he could testify to the condition of the j site from a 
letter written by Myers, whereupon Mr. Garrett stated that 
Mr. Myers, who was the Washington representative for Le¬ 
high, and had charge of the job from its inception to its 
close, died on March 14, 1930, and because of that fact Le¬ 
high was handicapped in putting on its testimony, and there¬ 
fore could not put it on as directly as it otherwise could. 

(A. R., p. 21.) 

Whereupon Mr. Hart stated that if Lehigji had a man 
who could testify regarding the foundation from time to 
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time, that would be what the arbitrators would want, and 
as he took it for granted there was correspondence on the 
subject back and forth. 

Thereupon Mr. Mullen was withdrawn as a witness on 
the suggestion of Mr. Garrett that his cross-examination 
be reserved with the idea that he would be put back on the 
stand when the opportunity for cross-examination arose. 

Mr. Mullen was thereupon temporarily excused. 

Thereupon John A. Hendricks, a witness called on behalf 
of Lehigh, testified that he had been in the structural 
steel business and steel erection for around thirty vears. 

(A. R., p. 22.) 

He built the Interior Office building in 1916, and the Inter¬ 
state Commerce Department Building, Whitehall Building 
in New York, and others too numerous to mention. He 
erected the steel on the Government Printing Office addi¬ 
tion, which was a very pretty job, and one that he liked to 
handle. It was not an unusual job in size for him. 

353 (A. R., p. 23.) 

The method of unloading steel is to take it off the railroad 
cars and bring it on the job. The tonnage of this job was 
2616 tons. It is practical to erect a job of this tonnage from 
the railroad cars. While the tonnage was fairly large size, 
there were not many pieces. 

A truckman is usually engaged to haul the steel from the 
railroad depot to the job. Witness had two derricks on 
the job. They bring the billets here and set those first, and 
then bring the steel here. Those steps are necessary to be 
taken before erection is started. 

(A. R., p. 24.) 

If there had been a clear site, as witness would want a 
clear site, he could have gone in there and had that job 
finished and complete in thirty days. A clear site means 
all foundations ready to place the billets, slabs, grillages 
or column bases on the job, with no obstructions, so that 
steel can be unloaded, sorted and erected. That is a clear 
site. No obstruction. Witness would not mind a little pile 
of dirt here and there so long as it did not cover any of the 
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footings. He expected foundations to be finished before 
starting erection, absolutely. 

(A. R., p. 25.) | 

Where it is necessary to connect a structure ^vitk a party 
wall, it is necessary to cut a channel in the wpll vertically 
so as to allow the column to be put in partly irt that chase. 

Thereupon the following occurred: 

“Mr. Eidlitz: Didn’t you agree to let that ripe for a sec¬ 
ondary proposition? Didn’t you agree to treajt with foun¬ 
dations now and let the other things come late|? 

“Mr. Garrett: We can come back to that if you would 
rather do that that vray.” 

354 Witness was first on the job on Decenjiber 7, 1928. 

He visited the site off-and-on every weep or ten days 
up until the time of starting. The site was not ready on 
April 1, 1929. At that time there were a few[ footings in 
at different places, but not enough complete! to put one 
derrick in, so we could erect steel. | 

(A. R., p. 26.) i 

The job was divided into two sections, A pnd B. The 
south section of the building was called A and the north 
section B. The section on the Jackson alley side was Sec¬ 
tion B. All the footings were in place on the 24th day of 
April, with the exception of footings 99 and 1Q0. 

When asked bv Hart if the fact that these two were not 
in would stop the witness from beginning operations, he 
answered, “Well, it was not a clear site. When we start to 
erect steel w~e leave all that steel out.” 

With respect to the G Street wall, columns Si, 18, 16, 14, 
1, 138, 133, 120, 121, 122, 123 and 124 (indicating) were 
not in. 

(A. R., p. 27.) 

If they were not in, it -was not a clear site. 

“Q. Explain what that print shows, Mr. Hfendricks. A. 
It w^as a necessity to have wall columns outride with the 
two-storv columns while these were only one-story at the 
same time as we had the steel in the basement floor, due to 
the fact that the girders from these basementjcolumns con- 
nected into these wall columns at the bottom. ; 
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“By Mr. Hart: 

“Q. In the basement or on the first floor? A. Well, base¬ 
ment columns. These columns in the interior are run from 
the first floor down to the basement. These girders from 
the top of the first floor columns were connected into 

355 the bottom of these wall columns. 

“Q. Is that the condition you found when you went 
in there on April 24? A. Yes. 

“Q. On April 24 these two columns which you have cir¬ 
cled in green are the ones that the foundations have not 
been installed? A. They were not ready to receive billets. ? ’ 

A billet is a steel plate that goes on the bottom before 
you put the Column on top. These billets were ready, with 

(A. R., p. 28.) 

the exception of the ten enumerated by the witness, which 
were set on May 20th. The others were all put in at one 
time. 

Each of the little squares on the print indicated that a 
steel column could be raised there. 

“Out of the total number which I see here, which you have 
not told me they go to make up, there are two of these 
circled in green. My question was couldn’t you begin op¬ 
erations because of the fact those two had not been in¬ 
stalled? A. I could, yes. 

“Q. I understood you to say that you put them all in to¬ 
gether? A. There is nothing to stop me from getting in 
there and probably keeping them company from the 1st of 
February. 

“Q. What do you mean ‘keeping them company’? A. I 
mean messing around. You could not accomplish anv- 
thing.” 

He could put in all the steel columns in one day with two 
derricks. 

(A. R., p. 29.) 

Eidlitz asked witness if he started with only one derrick, 
and he answered “That is right.” 

356 He was then asked by Garrett to refer to his daily 
reports and state how the job went on from time to 

time, and answered, that he started on April 24th to move 
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Iris equipment and on the 25tli started to put the (derrick up. 
He worked an hour and a half on that day and it rained. 
He finished rigging up the derrick complete oh April 29, 
1929, in Section B at one o’clock P. M., and received billets 
here for two and a half hours that day. On the 30th of April 
he had all the billets unloaded for B derrick. 

He told Hart that he could put all those columns up in 
one day with two derricks. That meant if the billets were 
in place. j 

(A. R., p. 30.) i 

I 

Eidlitz asked if the billets were grouted iij the earth, 
and the witness said, “Yes”; that on the 1st of May there 
were thirty-two billets set complete on B sectiqn. 

Mr. Garrett asked if it was necessary to hhve the der¬ 
ricks to handle the billets, and witness answerbd, “in this 
particular case” he did due to the fact that tltey 'weighed 
anywhere from one ton to five or six tons each, j 

Witness said a few billets were set on Section A. 

I 

Thereupon the following occurred: j 

I 

“Q. You did set a few, the smaller ones? Gq on and tell 
us, please, with your daily report. A. On tlfe second of 
May all the billets were set for B derrick and ye started to 
unload the first floor steel.” ! 

He started to unload on B derrick from the trucks. On 
the 3rd he had all the steel received for the first floor, in- 
eluding the wall columns necessary for B section, the ex¬ 
terior wall columns necessary for B section, and had started 
to erect. j 

Whereupon he was asked by Eidlitz: j 

“At this time, this date in May when you had all 
357 the steel in for the first floor, was thq wall up on 

(A. R., p. 31.) I 

which the columns were to go on the outside edge of this B 
section? A. Yes. On the 4th of May we stajrted to erect 
the first floor steel on B section. On the 6th wfe erected the 
second floor on the B section, which is over thib garage, and 
that was the roof of that part of the building 1 . 

“Q. When was the first date that you werfe able to put 
up the A derrick? A. On the 17th of May.” 
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In response to a question by Hart, he answered that on 
that date, both derricks were up and that it was his conten¬ 
tion that the foundations were not in such condition until 
that date so that he could put both derricks up. 

He was asked by Mr. Oehmann if he had not placed some 
billets in A section, and answered “Yes.” 

When asked by Mr. Garrett to explain the placing of bil¬ 
lets in the A section by the B derrick, he answered that 
“we placed some within reach of B derrick in A section, 
as far as that derrick could reach.” That derrick reached 
some forty feet over into A section. 

(A. R., p. 32.) 

Whereupon lie was asked by Mr. Eidlitz if he had set up 
a derrick here and one there (indicating), and if the reach 
of that derrick goes to here and the reach of this one goes 
to there (indicating), and answered “Yes.” 

He was asked if by swinging out the boom to reach over 
here (indicating) he could not get to these until this derrick 
was placed, and answered “That is right.” 

In response to a question by Baldridge as to whether 
B derrick was erected before A derrick, he answered 
“Yes.” 

Whereupon Baldridge asked at this point, “May I 
358 ask the purpose of all this?” 

Witness was asked bv Garrett to refer to his re- 
port and state when the matter of chasing came up and 
when was the first date of the chasing or pockets not being 
properly cut started to hold witness up, and replied “from 
the beginning of the work—beginning in April.” 

Witness was held up immediately when he started on B 
section, as soon as he started to erect steel, which was on 
May 1st, along the G Street wall. 

(A. R., p. 33.) 

Witness notified Constantine, Rust’s superintendent on 
the job, who put men to work and started to cut chases. 
They did not succeed in getting the chases and pockets 
cut so as not to delay witness, who was constantly delayed. 

Thereupon, letter of May 27, 1929, written by Myers to 
Turney, was admitted in evidence. This letter applies only 
to delays in chasing and was a complaint on that score only. 
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(A. R., p. 34.) | 

Witness was asked to explain photograph of January 2d 
with respect to chasing, and the witness explained this 
photograph off the record. 

(A. R., p. 35.) I 


Mr. Kift, of the Lehigh Company, asked wi 


ness whose 


steel erec- 
’s contract, 


function it was to prepare the chasing for the 
tors, and he said it was the general contractor 
presumably. 

(A. R., p. 36.) 

(This page refers to chasing and other matters not ma¬ 
terial here.) 

(A. R., p. 37.) | 

In response to a question by Mr. Kift as tq when they 
started erection he answered, il on the 25th of April,” 
359 and he could have set columns 60, 21 and 62 on the 
first day after he had got his steel in. [He took the 
steel on the 29th. The steel for B derrick wjas there on 
May 2nd. 

(A. R., p. 38.) 

He was asked by Kift the exact condition of the site on 
April 25th, what footings were not in, or walls! were not in 
at that time, or whether they were in or not in, and an 

(A. R., p. 39.) 


swered ‘ 4 Footing 4, columns 99 and 100, leaving all this 
structural steel out for column 99 and column! 100.” 

Witness was asked to mark that on Government plan 
S. A. 400, which was done. 

Witness was on the job April 24, 25, 26, 27; and 29. At 
the time witness started to erect derrick B, thdre were two 
sections to that job. Section B is north and funs through 
column 60 through to column 127, inclusive, north; and on 
April 25th all the footings for B section, with the exception 
of 99 and 100, were ready one hundred per dent. On the 
south section, Section A, all the footings werd in with the 
exception of those related on page 26. Columns 19, 20, 90, 
91, 2 and 3, in Section A, were not exposed but were covered 
with a pile of dirt, probably ten feet high, wjlich dirt was 
later used for back-fill back of the wall. ! 
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(A. R., p. 40.) 

Those last piers mentioned by witness, not the ones cov¬ 
ered up, were 31 to and including 124, and were not ready 
for billets until the 19th dav of Mav. All the billets were 

•j */ 

set the following day and were grouted by Constantine dur¬ 
ing a rainy day, which was the 25th of May. 

A derrick was erected on the 17th of May, 1929. On the 
11th of May, there were three floors erected in B section 
complete, but he could not plumb the easterly section 
360 properly on that job due to chases not being properly 
cut. 

In response to a question by Eidlitz as to what was the 
day on which witness considered he had a clear site, he an¬ 
swered “Ma'v 17th. ” Witness would go back to that be- 
cause on the 19th of May the footings were poured com¬ 
plete on the southern and westerly wall on A section. 

When asked whether, on May 17th, witness had, accord¬ 
ing to his definition, a clear site, under the contract, he 
answered, “Yes,” that was when he put in place the second 
derrick which is called “A.” 

When asked by Kift if, on May 17th, the foundations for 
the job were finished, he answered “No,” they were not 
finished but they were close enough to put in a derrick in 
anticipation of the foundations being ready in a day or two. 

(A. R., p. 41.) 

(This page has to do with chasing.) 

(A. R., p. 42.) 

Witness notified Constantine of the condition on the site 
on May 14th; took it up verbally every day, both Hull and 
the witness, with Constantine, and also with Myers. Wrote 
a letter to Lehigh about it on May 14th. 

Witness was asked by Hart what caused the delay of six 
months, from May 25th, 1929, to November, 1929, in com¬ 
pleting the work, and answered that on June 19, 1929, the 
iron workers and engineers were called out on a strike. 
They worked two organizations, one week, and one organ¬ 
ization for both sections the other time. 

(A. R., p. 43.) 

In response to a question by Hart as to what the facts 
were about the strike, he replied, that the strike began on 
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June 19 and the witness thought it lasted until August 26th. 

The strike was no fault of the witness; that the Vir- 
361 ginia Engineering Company worked nop-union men 
and came in there and worked a day, dnd then his 
men, as well as Rust’s men, were called out. j 

In response to a question by Mr. Garrett j as to what 
caused the strike to last from June 19 to Aufcust 26, and 
whether it was because of the fact that non-union labor 
came in, over which witness had no control arid which was 
not working witness’ job at all, he said, “Thajt is the only 
way I know.” 

(A. R., p. 44.) 

When asked by Mr. Kift if he knew the cause jof the strike, 
he answered, “To be certain, I do not.” 

Baldridge stated that “we know all about it,” and that 
Hendricks had testified that his own men walked off, where¬ 
upon Garrett said he would read a letter of June 21, 1929, 
from Lehigh to Rust, which is as follows: 

i 

“In compliance with paragraph A of the J contract be¬ 
tween us, we hereby make claim for extension of time due 
to strike on Government Printing building as} this strike is 
called because of the fact that the Virginia; Engineering 
Company, one of your other sub-contractors,!is employing 
men who are not satisfactory to the other representatives 
of the building trades. We are being put to $xl expense by 
reason of this condition, and in compliance w}th paragraph 
7-A of the contract will expect to be reimbursed.” 


Mr. Rust replied under date of June 22d, jis follows: 

“Your letter of the 21st with reference to delay encoun¬ 
tered on account of strike on the Government printing Office 
extension at Washington and making claim! for extension 

(A. R., p. 45.) 


of time because of same has been referred ^:o this depart¬ 
ment. We desire to correct your misunderstanding that 
the Virginia Engineering Company jis one of our 
362 sub-contractors as this is not the fact, j These people 
are one of the other contractors employed by the 
Government on his job and the strike condition encountered 
because of them is a matter that is entirely beyond our con¬ 
trol and responsibility. We therefore respectfully advise 


I 

I 

i 
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that paragraph 7-A of the sub-contract agreement with you 
is not applicable. However, as general contractor we feel 
that we are entitled to an extension of time on account of 
the situation referred to, and are accordingly making ap¬ 
plication to the Government for same, upon the granting 
of which we shall be glad to extend to you the appropriate 

benefit of such extension which we trust will meet with vour 

•/ 

approval. ’ ’ 

When asked by Kift to explain the reason that so much 
more time than thirty days was consumed in the erection 
of this work, and the reason for it, witness said 1 ‘When you 
are speaking of six months you are taking the strike into 
consideration.” 

(A. R., pp. 46 to 50, inclusive, apply to chasing and other 
matters not material here.) 

(A. K., p. 51.) 

Witness had a lump sum price for the erection of steel, 
but due to the delays he put in a claim for extras, and by 
reason of those extras he recovered for those extras from 
Lehigh. 

In response to a question by Mr. Kift, he stated he had 
been paid in full the contract price and around $6,700 in 
addition to that; that he has claims against Lehigh for 
around $15,000 additional. 

Whereupon Mr. Eidlitz asked: “The exact figures, 
please. ’ ’ 

“By Mr. Garrett: 

363 “Q. Mr. Hendricks, these are the daily reports 

submitted as to daily progress on the job; is that 
correct® A. Yes. 

“Q. And they show the workmen who were on the job 
at that time ? A. Yes. 

(A. R., p. 52.) 

“Q. The men, the hours they worked and the prices they 
received? A. Yes. 

“Mr. Garrett: The reason for this is that the steel as 
contemplated and as usual on such jobs is handled from the 
railroad cars, and it is not necessary to store it. As a mat- 
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ter of fact, it was necessary to store it because of the fact 
that Rust of somebody did not have the foundations ready. 
We could not ship the steel direct and unload it from the 
railroad cars to the job. 

“Mr. Hart: That involves a question as to tjhe amount 
paid for the storage of material that had to remain in a 
certain location until such time as you couldj use it as 
against the proposition that if the site had been jready they 
could have brought the steel directlv from the railroad and 

CIj f 

could have used it; is that right ? 

“Mr. Garrett: Yes, except this. Steel is a hajrd thing to 
handle, and the handling of that steel, putting ijt down and 
taking it up again, whereas you could have mqde one job 
of it, is an extra added expense not contemplated. 

“Mr. Hart: Are you going to connect that ijip with the 
additional amount Mr. Hendricks charged to Ithe Lehigh 
Structural Steel Company? 

“Mr. Garrett: Yes, we are.” 

i 

I 

364 (A. R., p. 53.) 

i 

Whereupon Mr. Baldridge asked what the strike had to 
do with Mr. Hendricks. 

In response to a question by Mr. Garrett, the witness 
stated that the strike of April 1st was caused bjy a demand 
for increase in wages by steel erectors, who received $1.50, 
to $1.65 an hour. 

Hart asked if there was anything in the contract on that 
and Garrett answered that if Lehigh had been permitted to 
start work on April 15th, it could have been thrpugh before 
the strike occurred. Garrett said 7-A of the contract covers 
that. He then said that because of the delay there was an 
increase in the amount of money paid to cerjtain classes 
of employees and that that increase, having bedn caused by 
the delay, is a proper claim, and that while Rust would 
blame all that delay on the Government in making the soil 
tests, in the first place it was not the sole reason, and, in 

(A. R., p. 54.) 

the second place, if it was, Lehigh was entitled to its dam¬ 
ages. 

The witness was thereupon excused. 
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(A. R., p. 55.) 

Thereupon John J. Hull, called as a witness on behalf of 
Lehigh, was asked, “Are all those reports signed ‘J. J. 
Hull’ yours?” and answered “Yes.” 

7 

The witness was then asked to identify each report and 
to read the remarks which would indicate what the condi¬ 
tion of the job was on that day. 


At this point Mr. Baldridge said, “I take it that Mr. 
Hendricks is not finished?” 

“Mr. Garrett: No, Mr. Hendricks will identify the others. 
“Mr. Baldridge: And Mr. Hull is not now testifying 
otherwise ? 

“Mr. Garrett: That is correct.” 


365 


The witness, continuing, said April 25th was the 
first report, which was the day he took charge and 
started to haul the rigging and erect the derrick. 
Whereupon, the following occurred: 


“By Mr. Baldridge: 

“Q. Where did you get this record? A. These are daily 

(A. R., p. 56.) 

report sheets we make out on the job and we mail one into 
the office. These are the ones that we had in the file. I 
turned them over to Mr. Hendricks at the end of the job. 


“By Mr. Garrett: 

“Q. Did you make these records? A. Yes, I made those 
records; at least, they were written at my dictation. 

“Q. Whose writing is this? A. That is my wife’s writ¬ 
ing. 

“Q. Did you sign these? A. No, that is her signature 
on there. 

“Q. Did she sign them at your direction? A. At my 
direction, yes. 

“Mr. Baldridge: This is a record not even written by 
Mr. Hull himself and not even signed by Mr. Hull. 


j “By Mr. Garrett: 

“Q. Was this record made contemporaneously with that 
date? A. Yes, each one was made out daily. Each night 
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i 

I was supposed to make out one of these slips. I keep them 
on file until the end of the job and then I turn them over 
to Mr. Hendricks. 

! 

“By Mr. Baldridge: 

“Q. When were they made? Were they made on 

366 the date they bear? A. Absolutely. 

i 

(A.E., p. 57.) j 

I 

“Q. When did you make them, what time of the day? A. 
At night. 

“Q. Did you make them from memory? A. t generally 
have a little day book. Most of them were made from 
memory. I jot things down in the day book, aid at night 
I make the reports. | 

“Q. You mean you dictated them to your wife! from your 
daybook? A. Yes. 

“Q. Do you have that day book with you?| A. No, I 
destroyed it. J 

“Mr. Baldridge: These are not books of original entry 
and they were made by another party. 

“Mr. Garrett: As far as the objection as tj) the other 
party is concerned, they were at his dictation, j 

I 

l 

“Mr. Garrett: | 

“Q. They were signed in your presence? A. Yes. 

“Mr. Baldridge: That is not an original enljry and will 
not so qualify. 

“Mr. Garrett: Have you anything to contradict, it? 

“Mr. Baldridge: Surely. 

“Mr. Garrett: Start on with one, then. 

“Mr. Baldridge: I object to its admissibility. 

(A. R., p. 58.) I 

“Mr. Eidlitz: The Board, as I take it, has a fight to have 
anything introduced, regardless of what the attorneys think 
as to the right of admissibility and can, after that, decide 
whether it is going to recognize such evidence. That 

367 is as I understand it. 

“Mr. Baldridge: All right. 

I 
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“By Mr. Baldridge: 


“Q. I understand you to say that April 25 was the first 
day that you were on the job and this is a report covering 


that day? A. I think that was the first dav I had taken 

charge of the job. I had been around the job for a- 

“Q. This report shows 12 men in all, a superintendent, 
a foreman, an engineer, six bridge men, two bridge men in 
the yard and another foreman in the vard. Bid you have all 
those men on the job on that day? A. Let me see it. I 
can explain it to you better off of that. When you are get¬ 
ting ready to take up a derrick you must have six men on 
your derrick and your pusher and myself—there are seven 
there—and I had two men in the yard and a yard foreman 
and one engineer. I think when you figure that out vou 
will have it just right. 

“By Mr. Eidlitz: 


“Q. The question is did you have the number of men as 
indicated on that slip, and the answer is yes or no. A. Yes. 


(A. R., p. 59.) 
c ‘ By Mr. Garrett: 

“Q. Mr. Hull, you say that these men were on the job. 
Is it possible that some of these men were working at the 
railroad yard to get the steel ready for delivery ? A. Yes. 
I think you will notice on there ‘yard foreman and two men 
in the vard’. 


“By Mr. Baldridge: 

“Q. What yard? A. Pennsylvania Railroad or where 
we unloaded the steel to bring to the job. 

368 “Q. How many men were there there? A. All the 

way from three to five. We were supposed to have 
five when we had steam on an engine, other times not that 
many. 

“Q. You show here three men in the yard, leaving nine 
on the job. A. That would be just right. 

“Q. You say there were nine men on the job that day? 
A. Whatever there is on there. 

“Q. One, one, one and six. A. Six and a derrick and a 
pusher. That means seven there, and myself makes eight 
and the engineer is nine. 


I 
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‘‘Mr. Baldridge: I want to get in the record a formal 
demand for the original book or memorandum Mij. Hull says 
he kept. 

“The Witness: I have destroyed all that, I tjhink. I do 
not think I have it any more because the job ijs complete. 

(A. R., p. 60.) | 

You have your little day-book, and when you tjirn the job 
over to your employer you figure you are through. 

“Q. Well, don’t you keep all your records? 4- Not after 
a job is complete, no. I have a time-book, I tiling. 

“Q. Do you have it with you? A. I have not!it with me. 

“Q. Can you produce it? A. I think I can. !l would not 
be positive about that. 

“Q. I would like to see that time-book. A. We have our 
pay-roll sheets. They can be produced. 

“Mr. Garrett: We have the pay-roll sheets here. 

“Mr. Baldridge: I am talking about the time-book, 

369 the book of original entry. A. That is ohr time. Of 

course, we have the time-book. It is soiled. I have 

some of the time-books off and on for the last five vears. 

» 

“By Mr. Garrett: J 

“Q. Will you testify as to the next date! A. This is 
April 26. j 

“(Discussion off the record followed.) J 

“Mr. Hart: The Arbitrators have suggested to counsel 
for the respective parties that it is possible inatters may 

(A. R., p. 61.) 

be expedited by confining their proof and statements at 
this time to the main issue in question. I belie\je it would be 
well for one of counsel to now recite what thei r will confine 
their procedure to at this stage of the arbitration. 

“Mr. Garrett: It is agreed that the testimony to be ad¬ 
duced in this arbitration at this time shall be the testimony 
of the Rust Engineering Company as to the chuses and de¬ 
fenses as to the delays incident to the erection of the steel 
on this job and that after they have put that] testimony in 

19—6371a 
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the Lehigh Structural Company may have an opportunity 
to adduce rebuttal testimony as to that. 

“Mr. Baldridge: Counsel for the Rust Engineering Com¬ 
pany and the Lehigh Structural Steel Company agree that 
the Rust Engineering Company will now introduce evi¬ 
dence to justify all delays incurred by it and by the Lehigh 
Structural Steel Company as a result thereof up to April 
1, 1929. 

“Mr. Garrett: Go ahead. 

“Mr. Hart: That is in accordance with vour idea, Mr. 
Kift? 

“Mr. Kift: Yes. 

“Mr. Hart: And also Mr. Rust? 

“Mr. Rust: Yes.” 


370 (A. R., p. 62.) 

Thereupon, A. M. Duncan, a witness called on behalf of 
Rust, testified as follows in response to questions pro¬ 
pounded by Mr. Baldridge: 

That he was connected with the Rust Engineering Com¬ 
pany during the construction of the Government Printing 
Office job; that he was general superintendent and familiar 
with tiie prosecution of the work and with the contract be¬ 
tween Rust and the Government. 

(A. R., p. 63.) 

He identified that contract which was offered and received 
in evidence. He identified a copy of the specifications ex¬ 
hibited and stated that they pertained to the Rust Engi¬ 
neering Company contract on that job. The specifications 
were received in evidence. 

The witness was excused. 

(A. R., p. 64.) 

Thereupon, E. C. Constantine, a witness produced on be¬ 
half of Rust, in response to questions propounded by Bald¬ 
ridge, testified as follows: 

That he was connected with the Rust Engineering Com¬ 
pany from November 16, 1928, to May 31, 1929, as superin¬ 
tendent of the construction of the Government Printing 
Office, at which time he had entire charge of the operation. 
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He was shown a file marked ‘‘Diary of the feust Engi¬ 
neering- Company”, the first sheet of which was dated No¬ 
vember 16, 1928, and the last May 29,1929, and yas asked if 
that portion of the file was the original diary ]kept on the 
Government Printing Office job pertaining to I the opera¬ 
tions of the Rust Engineering Company, and answered 4 ‘It 
is.” j 

In response to a question by Mr. Eidlitz, jthe witness 
stated that the diary was prepared under his direction and 
sometimes signed by him and sometimes by the | timekeeper. 

371 (A. R., p. 65.) | 

When asked by Hart whether he had a little jpad or book 
and kept notes, he answered “No”; said that yas made up 
off the daily time sheets. 

When asked if he had the daily time sheets, jie answered 
“No.” j 

Garrett asked what was going to be proved (by that, and 
Baldridge responded “Prove what happened tfrom day to 
day.” j 

Hart asked, “Are you offering any objections to this 
diary, Mr. Garrett!” and Mr. Garrett said, he objected to it. 

Baldridge asked the witness to tell briefly his experience 
during the early part of the Government Planting Office 
job from the time he commenced work, and responded, 
“This blue print S. A.-400 of the Governmient Printing 
Office, containing the relative positions and Elevations of 
the various footings, shows in parentheses cgrtain figures 
such as ‘2 feet 3 inches’, which indicates the l^vel to which 
the bottom of the concrete must go. 

“When the excavators started the soil developed from a 
dry sand and clay to a water-bearing sand, and* for the bene¬ 
fit of the Arbitrators who may or may not Understand, a 
water-bearing sand is a sand containing quantities of water 
which regulate it to be between quicksand and dry sand, 
some of this bordering very closely on to quicksand. 

“With that development it became necessarjv to begin the 
excavation of the footings at the lowest poiiit, these foot- 

(A. R., p. 66.) 

i 

ings being adjacent to one another, and the! impossibility 
of excavating the high footings first and thgn a low one. 
You could not do it because the sand would run out from 
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underneath the footing and you would provoke a dangerous 
situation.” 

So Rust began on December 31, 1928, to excavate three 
foot- in their entirety. They sheet-piled the min this 

372 manner so as to preserve the sub-soil adjacent to 
it. On or about January 10th, during the process of 

excavating these footings, the Government found an alluvial 
deposit, samples of which were taken to the Supervising 
Architect’s Office, and it found that after drawing them out 
thev consisted entirelv of leaves which of course indicated 
it an unsatisfactory soil for a foundation for a building of 
that character. 

A sample of the soil was shown the witness in the Super¬ 
vising Architect’s Office. 

Thereupon Mr. Eidlitz asked: 44 On December 31, 1928, 
you began the excavation of three or four footings though 
your contract with the Lehigh Structural Steel Company 
provided for steel erection on January 15 with a clear site? 

(A. R., p. 67.) 

The witness responded, “That is a statement of fact al¬ 
ready acknowledged”. 

In response to a question by Baldridge, the witness stated 
that the three or four footings just referred to were not the 
only excavations that had been made up to that time. 

The excavator was to take out within six inches of the 
bottom all of the dirt that went to make up these footings 
below the general grade; in other words, he ran a line with 
his shovel down here (indicating) and down here and over 
here (indicating) and dug it all within six inches. 

“Mr. Eidlitz: I am trying to get clear in my mind a de¬ 
lay right here. 

The witness (continuing) stated that when you consid¬ 
ered that this work was all done within six inches of the 
grade, that that changed the aspect of the whole founda¬ 
tion. 

(A. R., p. 68.) 

In response to a question by Mr. Hart, witness 

373 stated that on November 16th they had started to 
wreck certain building. On December 31, 1928, the 

excavating was approximately two-thirds done. It was 


I 


I 

I 

j 
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down to a depth oi:‘ the general level of the exbavation and 
the additional depth of the footing excavation, jjuist referred 
to by Mr. Eidlitz, six inches above the bottoni level of the 
foundation. j 

When asked if it was not until December 31* 1928, that 
the excavation had progressed to an extent sufficient to be¬ 


gin to lay footings, he answered “That is correct.” 


(A. R., p. 69.) 

I 

December 31st was the first day available following the 
completion of the general excavation that Rusjt could begin 
to lay the footings and they began on that d^y. The gen¬ 
eral excavating was completed by December 31st, sufficient 
for Rust to go in and put in the footings, andj prior to that 
day Rust could not arrange or place the footings. 

The contract was dated November 9, 1928, land the work 
of digging the foundations and wrecking the (buildings was 
begun on November 16th. December 31st was the day on 
which Rust started excavating for footings, j 

(A. R., p. 70.) 

November 16th to December 31st was wlieji the excavat¬ 
ing work was going on. Oelimann asked if the witness 
meant that the excavating was down to the steam shovel 
level on December 31st, but not the footing bottom, where 
concrete could be put, and answered “Yes.” The footing 
excavation had to be done by hand. 

In response to a question by Hart, witness answered that 
the first footing concrete was poured on the 118th of Janu¬ 
ary, 1929, and that the reason for the dela^ between De¬ 
cember 31st and January 18th, was because where 
374 they were pouring the footings was qhicksand. 

(A. R., p. 71.) j 

On January 10th or 12th the Government jfound this soil 
which after examination was found to be purely leaves and 
unsatisfactory for footings to bear on, an4 with that in¬ 
formation the Treasury Department, by Mri Brady of the 
Supervising Architect’s Office, asked for sekled proposals 
on the loth day of January, 1929, to cover £ test pit to be 
dug to the sizes and depths contained in his j proposal. 

On January 25th, Brady issued the first change order for 
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lowering footings Nos. 41, 42, 43, 44 and 57, and from that 
time on Rust had all our footings dug to the contract eleva¬ 
tions and were ready to start. We would have to drive a 
four-inch pipe down 2, 3 or 4 feet and pull it out and Brady 
would examine the core, make his findings, and issue his or¬ 
der for carrying out the extra depth required. 

In response to a question by Oehmann as to whether that 
condition pertained to all the other footings, the witness 
answered “Yes.” 


(A. R., p. 72.) 

When asked bv Garrett whether there was much delay in 
getting from Brady his reply with respect to those cores, 
witness answered, it followed sometimes in twenty minutes, 
sometimes in two or three days, depending upon the condi¬ 
tion of the core. Sometimes he would have to take the core 
up to the Supervising Architect’s office to have their struc¬ 
tural architect pass on it; sometimes it was a matter of 10 
or 15 minutes. 

In response to a question by Baldridge, the witness said 
approximately the number of cores taken was 68 or 69; he 
could not say definitely. 

When asked by Garrett if there was any reason why Rust 
could not have driven one core all over the lot and in 
375 a short time let Brady take all those cores, he re¬ 
sponded that they did not desire to do it that way. 

(A. R., p. 73.) 

Witness did not know what Brady had in mind as to why he 
did not stop and take a soil analysis over the entire lot, then 
order Rust to proceed on that basis, but he did not do it. 

When asked by Baldridge to explain that a little further, 
by stating what they did do, he replied: “They decided, we 
will say, on footing 27. We will say it went to elevation 3. 
That meant you could not dig 28 or 26 until you had 27 
done, because you did not know how far 26 would go.” 

In response to a question by Garrett as to why Rust did 
not go ahead in advance of orders from the Government and 
make tests over the whole area, the witness responded that 
Rust had to follow the Government’s directions. There 
would be no point in Rust carrying that beyond their in¬ 
structions, because you do not get paid for what you do un- 
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less you have an order, and it would have bpen silly for 
Rust to go on and drive cores all over the lot \^hen the Gov¬ 
ernment maybe needed only 10 or 12, because tlieer was no 
indication as to how far this alluvial deposit went. 

(A. R., p. 74.) ! 

In response to a question by Hart, the witness stated that 
there was a provision in the contract to the effect that the 
contractor was subject to the supervision and Control of the 
Supervising Architect, and it was under the supervision 
of the latter that the borings were made, which had to be in 
accordance with the contract, under the directions of the 
Supervising Architect, and in such locations as he directed 
and not where Rust thought. It was by reason of that pro¬ 
vision of the contract that Rust followed his instructions in 
connection with these matters, and bored where he directed. 

I 

376 (A. R., p. 75.) 

The Government did not ask that a test piple be put down 
until the level shown on the contract had been reached. 
It is not true that the Government did not ask for the tests 
any faster because of the fact that Rust did; not get these 
footings down any sooner, as witness had Already stated, 
these footings were within six inches of the bontract level. 

Thereupon the following occurred: j 

“By Mr. Mullen: j 

“Q. If the hand excavation had been done over that en¬ 
tire area to the contract level for footings, ate shown there, 
would not the Government immediately h^ve instructed 
you to make these tests on each one’ of these holes, having 
an opportunity to inspect it? 

“Mr. Eidlitz: You cannot answer that. You do not know- 
what he had in his mind.” 

In response to a question by Mr. Mullen [as to the time 
Rust had all those footings down to the contract level, he 
replied he could not answer that truthfully; he did not re¬ 
member the date. j 

(A. R., p. 76.) 

That because of the conditions that develofped it is rather 
difficult to answer the question because it involves so many 
things. 
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As to a question by Mr. Mullen as to whether or not it 
was a fact that the Government did not ask Rust to make 
the tests until Rust had put in the footings, witness re¬ 
plied, 4 ‘These footings are side by side; in quicksand you 
cannot dig the higher footings first. That is an acknowl¬ 
edged engineering principle. * * * You have to know 

the lowest footing, and you had to proceed from there.” 

Rust could not open up that lot. That was an abso- 

377 lute impossibility with the soil condition as it was. 

Rust could not have opened that up if they had left 

those footings at the contract elevation, but the minute they 
said, “You have got to lower these footings,” Rust had to 
stop working, because Rust did not know how far the Gov¬ 
ernment was going to lower them, and the Government did 
not either as far as that was concerned. 

In response to a question by Baldridge, the witness stated 

that the Government did not know how manv tests it was 

* 

going to take. 

In response to a question by Oehmann, witness stated that 
in the meantime test pits were being made. 

(A. R., p. 77.) 

In response to a question as to when the witness got any 
data on those, he answered, “I do not know the date off¬ 
hand, but the contract elevation had been reached some¬ 
time prior to January 25th, the date of the order. 

In response to a question by Mr. Eidlitz, witness said the 
first concrete was poured on January 18th. When asked 
whether Rust submitted an estimate to the Government for 
an increased price for the depth of footings, witness replied 
in some cases previous to the work and in some cases 
afterwards; where the work was a difficult matter and you 
could not foresee what the expense would be, Rust sub¬ 
mitted the estimate afterwards. 

In each instance where footings were located at a point 
lower than that shown on the contract plan Rust was paid 
an additional amount for that increased footing. 

Whereupon the witness was excused. 

378 (A. R., p. 78.) 

Whereupon Karl W. Koch, a witness produced on behalf 
of Lehigh, in answer to questions propounded to him by 
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Mr. Garrett, testified that he was engaged in the business 
of steel erection, had an office in New York, and had been 
thus engaged for twenty-five or thirty years, j He erected 
the Garfinckel store and the Department of Commerce, in 
the District of Columbia, and quite a few buildings in New 
York and throughout the country. , 

There is more than one method of taking deliveries of 
steel. A very good method that is used is to gt> to the steel 
companies and have the job divided for whatever derricks 
are needed on the job and make arrangements with the 
steel company to ship this steel per derrick per floor as used. 

(A. R., p. 79.) 


In the erection of the Garfinckel store tjiie steel was 
handled direct from the cars, as he has just explained. 

There were twenty-three or twenty-four hundred tons of 
steel in the Garfinckel building. 

He had examined the plans in connection ^vith the Gov¬ 
ernment Printing Office addition. He did hot know the 
lonnage. It is a better job than the Garfinckel job because 
the pieces are larger and the stands are larger. 

The custom of the trade was to assemble equipment and 
get it on the job on time. After the foundation is com¬ 
pleted, derricks are put in. By a clear site, witness under¬ 
stood the site free and clear. That would ijnean that the 
foundations were completed. 

j 

(A. R., p. SO.) j 

Erectors do not like for the steel to cornel in on the job 
before the foundations are completed. Sometimes it is 
done. Erectors get extra for it and at other times they 
do not. 


379 (A. R., pp. 81 and 82.) 

These pages refer to chasing. 

(A. R., p. 83.) ! 

If the building was eight stories, you erected two stories 
a week. It would take from five or six weeks, and it does 
not include the setting of bolts. That wofild take extra 
time. 


i 

I 

i 
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(A. R., p. 84.) 

If the foundation was all done, the setting of bolts would 
take three or four days. It depends upon the number of 
columns. With 114 columns, an erector will set an average 
of 18 to 20 a day, if his lot is clear. 

On cross-examination, witness testified that he erected a 

(A. R., p. 85.) 

steel job at Kearny, New Jersey, on which the foundations 
were completed when he started. While it is desirable to 
erect from cars, it is very often done the other way. In 
placing the billets, unless the erector has an absolutely 
clear site, he would not have any advantage. A free and 
clear site does not mean that everybody has moved off the 
job. It does mean all the foundations had been completed 
and the place cleaned up. 

(A. R., p. 86.) 

It is not customary for billets to be placed until the 
foundations are completed. In response to a question by 
Eidlitz, witness stated that billets cannot be placed on the 
foundations until the foundations are completed. 

When asked if there were 100 piers to be erected whether 
he would start putting in the billets when twenty-five are 
completed, he answered that he would generally like to 
have fifty per cent of them completed. He would want to 
see the others “coming along” so that he could go on 
through. 

In response to a question by Mr. Baldridge, he 
380 stated that the foundations would not all have to be 
completed in order to start. 

Witness vras asked if certain pictures shown to him were 
photographs of the Garfinckel job mentioned by him, and 
answered “Yes.” 


(A. R., p. 87.) 

In response to questions by Mr. Kift, the witness stated 
if he started 'with fifty per cent of the foundation work 
completed, he would like the remainder of the foundations 
completed as fast as he could deliver them. He would like 
to see that they are going to be completed within the time 
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it would take witness to set all the billets or he j would not 
start. j 

In response to a question by Mr. Rust, he stated that he 
had started jobs he thought were going to be coinpleted in 
time to set all the billets, and that they were not licadv when 
he caught up to them. | 

In answer to a question by Garrett, he stated that he 
expected, when starting a job, to make a continuous opera¬ 
tion and not to be handicapped and held up by feome other 
contractor not doing his work in getting ready ijor witness. 

In response to a question by Eidlitz, witness jstated that 
he had done a job wiien he had been interfered with by 
delay of the general contractor not being ready with the 

* u I * 

I 

(A. R., p. 88.) 

footings; that he had made a claim for payment on that 
account and had been paid frequently, but would not be 
surprised if the general contractor refused tojpay on ac¬ 
count of that delay. 

In response to a question by Mr. Hart, witness stated 
that by “frequently” he meant, three jobs in tlie last year. 

In response to a question by Mr. Garrett fye answered 
that he got paid extra for the delay on those jobs. 
381 In response to a question by Mr. Baldridge, lie 
stated that he could name jobs on whicli he did not 
get paid extra. j 

(A. R., p. 89.) | 

In response to a question by Mr. Rust, as| to whether 
witness had ever done a job for the United States Govern¬ 
ment wiien he ran into a condition like this pne and got 
paid extra, he answered, we have a case now’ <j>n the Balti¬ 
more Post Office but w’e have not got paid fori that. 

In response to a question by Eidlitz, he stated that his 
contract in that case was not direct with the Government. 

Witness was sub-contractor. 

i 

I 

Thereupon the witness w*as excused. 

! 

(A. R., p. 90.) j 

Thereupon, the following occurred: j 

1 

“Mr. Eidlits: The Arbitrators having pow r fer under the 
arbitration laws to change the method of introducing evi- 
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dence at any time they may see fit for the purpose of ex¬ 
pediting the case in question, now state that they feel that 
the ease being submitted by counsel is bringing out evi¬ 
dence which the arbitrators are not. concerned with and 
that the way to advance this case to a satisfactory and 
rapid conclusion is for the arbitrators to take over the 
questioning of witnesses, the attorneys simply advising 
their clients as the case goes on. 

“When we started this case the attorneys agreed be¬ 
tween themselves that both reserved the right to submit 

briefs at the conclusion. Briefs could onlv be submitted 

* 

concerning questions of law and the arbitrators are not so 
much concerned with questions of law as they are with 


(A. R., p. 91.) 


questions of good business practice. Therefore, submitting 

briefs would onlv delav the conditions. I feel that both 

•/ * 

sides should agree at this time and so enter on the record 
that the Arbitrators shall question witnesses pro- 
382 duced bv both sides and shall bring out onlv such 
evidence as to the Arbitrators seem- to be of im¬ 


portance for them to decide the proprieties of the case. 

“Mr. H&rt properly suggests that counsel may, of course, 
suggest questions to be asked and counsel should in this 
particular case give their views to the arbitrators as to 
any theories of law that they may have concerning the 
contract responsibilities. 

“Mr. Hart: In other words, we want some statement 
from counsel as to the applicable provisions of the con¬ 
tracts involved. 

“Mr. Baldridge: There is no question about having re¬ 
served the right to file our briefs, I take it. 

“Mr. Eidlitz: Unless you agree not to do so. 

“Mr. Baldridge: I would not agree not to submit briefs. 

“Mr. Hart: I might want a brief. Therefore, I think 
counsel should reserve the right, if they think it advisable, 
to hie such briefs as they may see fit. 

“Mr. Eidlitz: I withdraw my objections. 

“Mr. Garrett: If Mr. Baldridge is going to file one, 
naturally I want to file one too. I feel at this time that 
it is only necessary to have oral argument to point out 
what we feel to be the facts and how the law applies to 
them, but we stand on the same ground as opposing counsel 
does. We want the same opportunity. ’ ’ 


I 
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| 

(A. R., p. 92.) j 

Thereupon William Y. Brady, a witness pijoduced on 
behalf of Lehigh, testified in response to questions by 
Eidlitz that he is a construction engineer for th|e Treasury 
Department and was in charge of the work on the Govern¬ 
ment Printing Office job; that he had been engaged in con¬ 
struction work for many years and, within certain limits, 
considers himself qualified to testify concerning building 
work and caisson construction. 

He knew about the job of the Government Print- 
383 ing Office addition. 

(A. R., p. 93.) 

Witness stated that he was quartered on tjie job, you 
might say from a few days after the demolition of the old 
site was begun. 

On November 26, 1928, he assumed charge of the super¬ 
vision of the construction to the extension of |the Govern¬ 
ment Printing Office. At that time the temporary build¬ 
ings were partly removed, in process of rerjioval above 
grade, over the main part of the site; down tb grade, not 
below grade. 

(A. R., p. 94.) 

The first concrete pier was installed January 18, 1929. 
The number of footings ran as high as 139, including large 
and small piers. They began putting in the firjst footing on 
March 1, there were 23 column footings and some wall 
footings; twenty-three footings and some exterior wall 
footings installed. 

(A. R., 941/2.) 

On March 1 there was less than fifty per cent of the 
wall footings installed. Witness is approximating this be¬ 
cause he did not have any exact figures. 

Between March 15th and April 1st there wfere installed 
footings for columns in the number of 22; allso wall foot¬ 
ings. From April 1st excavation was under 1 way for six 
column footings and a wall footing. 

(A. R., p. 95.) 

Witness did not know what the building tradb term 14 clear 
site” meant. The plot was in condition for| the erection 
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of some steel on or about April 20tli. They began opera¬ 
tions for steel erection April 25th, but no steel was placed 
until April 30th. 

It was the duty of the witness to supervise erection and 
report to the Government as to the progress monthly, and 
he made such reports. 

384 The Government contract did not state what par¬ 
ticular stage of the work should be reached at any 

particular time. 

(A. R., p. 96.) 

There was in the contract a date for completion of the 
entire job. He could not remember any particular time at 
which he made a definite report to the office as to the likeli¬ 
hood of failure or success of reaching the contract date 
for completion. 

“Well, it has been established here, and there is no 
controversy on that, that the Lehigh Company had a con¬ 
tract with the Rust Engineering Company to begin the 
erection of steel on the 15th dav of Januarv and be com- 
pleted on the 15th day of April. Taking that as being a 
fact—that I believe is not disputed—taking that as being 
a fact, was it possible for the Lehigh Company to begin 
erection of steel January 15th and be completed April 15th, 
considering the condition of the work on which they had to 
erect their steel ? A. No. ’ ’ 

(A. R., p. 97.) 

From fifty to sixty per cent of the footings were in place 
approximately by April 20th. 

Two of the causes for the delay in getting these concrete 
footings in position was water conditions and additional 
depth of the foundations ordered by the Government. 

Witness was authorized by the Department to issue or¬ 
ders to Rust for extra depth of foundation as found neces¬ 
sary by him. 

Estimates of costs for these additional depths were gen¬ 
erally submitted after the footings were placed. 

(A. R., p. 98.) 

Rust was paid additional money for sinking these 

385 foundations to a greater depth. 

Th6 Government contract set a date for the com¬ 
pletion of the building. Rust asked for and received an 
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extension of time for completion on account of thqse depth 
conditions of the foundation. 

For the examination of foundation soil and testing, a 
total of 15 days was allowed and for installing foundations 
at additional depth 56 days, making a total of 71 days. 
Rust asked for more time than was thus allowed by the 
Government. I 

i 

(A. R., pp. 99,100 and 101.) 

These pages refer to chasing. 

(A. R., p. 102.) 

i 

Witness showed photographs to the arbitrator^ indicat¬ 
ing the condition of the chasing to which he was testifying 
and showing the position of the derricks A and B hs applied 
to chasing. | 

(A. R., pp. 103 to 106 inclusive refer to chasing.) 

(A. R., p. 107.) 

Rust was paid somewhere around Eighteen o\r Twenty 
Thousand Dollars for making soil tests and sinking founda¬ 
tions to a deeper level. 

(A. R., p. 108.) 

The record shows in two places that there was discussion 
off the record. 

The first order issued to Rust to lower any foundation 
was on January 25th. 

( A. R., p. 109.) 

A batch of orders was then offered and received in evi- 
dence showing the number and dates of orders to Rust to 
lower foundations. The last foundation was cored on May 
17th. j 

i 

Thereupon Mr. Eidlitz announced that] the arbi- 
386 trators were unanimous and that there w^s nothing 
more they wanted from Mr. Brady. 

(A. R., p. 110.) 

This page deals with chasing. 

(A. R., p. 111.) 

In response to a question by Mr. Baldridge, directing the 
attention of the witness to his testimony to the effect that 
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the job was ready to receive some steel on April 20th, wit¬ 
ness stated that that was his opinion; that he was not a 
steel erector but it seemed to him that on April 20th some 
steel could have been set. 

Witness was then shown a letter written by him on April 
10,1929 to Bust, which letter was received in evidence, and 
is as follows: 

“Referring to the delay in general progress of the work 
under your contract for extension of the Government Print¬ 
ing Office, this city, it is my understanding that the strike 
conditions among steel workers reported by you April 3rd, 
were terminated on or about April 6th. 

“In view* of the fact that the foundations lack only two 
main footings for interior columns, and less than fifty per 
cent of exterior wall foundations, it is my opinion that the 
work of erecting steel should proceed without further delay 
and that continued postponement of that work will be a 
delay chargeable to the contractors. 

“It is noted that a large quantity of steel, including grill¬ 
age slabs for column bases is now lying in local railroad 
yard ready for use.” 

(A. R., p. 112.) 

Witness stated that as he saw it then, the letter, just 
quoted, represented the true condition existing at that time. 

“ So i that, to that extent, you would amend your 
387 previous testimony: I will change that question. To 
the extent that the letter indicates, you would amend 
your previous testimony. A. It has to be read carefully be¬ 
cause the exterior walls include the foundation for a large 
number of column foundations. 

“Q. And, as I understand it, those wall foundations were 
not so essential at the commencement of the erection of the 
steel as the interior column foundation. A. No, you are 
wrong there, I think, because our exterior walls included 
column foundations. 

“Q. Why did you write the letter saying go ahead with 
the steel? A. I just wanted to clear up the meaning of the 
letter.” 

(A. R., pp. 113 to 121, inclusive.) 

These pages deal with chasing and other matters imma¬ 
terial here. 


I 
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(A. R., p. 122.) 

The witness identified a photograph as being jJ, true pic¬ 
ture of the condition of the site as of May 1st, 19129. 

j 

(A. R., pp. 123 to 128, inclusive.) j 

These pages deal with chasing and to the identification of 
letters from the Government granting Rust an extension of 
seventy-one days for completion because of foundation 
delays and the record also indicates a discussion of- the 
record. I 

i 

(A. R., p. 129.) ! 

Thereupon, the following occurred: 

“Mr. Eidlitz: After the recess taken in the Rearing, the 
arbitrators explained to both sides to the controversy that 
they now wish the Rust Engineering Company to produce 
witnesses to testify in contradiction of the statements and 
claims made by the Lehigh Company that they wjere delayed 
in the matter of foundations and chases, and that the testi¬ 
mony is to be confined for the present to such evidence. 

After this evidence has been taken thfe attorneys 
388 shall place before the arbitrators their ! contentions 
as to the responsibility of Lehigh for obligations of 
the Rust Company to the Government, or their contention 
that Lehigli was not so obligated, and that after this has 
been cleared and presented to the arbitrators, then the 
question of amounts involved, if such question jarises, shall 
be determined. ’’ 


(A. R., p. 131.) 


Thereupon E. C. Constantine, a witness on behalf of Rust 
was recalled and in response to questions by Baldridge 
stated that upon refreshing his recollection frpm the daily 
reports kept on the job, there was no work on November 
30th because of rain and that on December j.4th it again 
rained, and also on 

j 

(A. R., p. 132.) 

January 25th and on March 1st. j 

* 

20—6371a I 


i 

i 
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(A. R., p. 133.) 

The delays occasioned by rain, added to those caused by 
foundation changes, amounted to 74% days. 

(A. R., p. 134.) 

This page covers matters not material here. 

389 (A. R.,p. 135.) 

In response to a question by Mr. Baldridge, witness 
stated that prior to April 1, 1929, he had notified Lehigh 
to commence its operations on the job, but Lehigh did not 
do so because of the steel strike, which was their own 
strike. That strike was settled on or about April 8th. 

(A. R., p. 136.) 

In response to questions by Eidlitz, the witness said he 
could not say definitely that it was the 8th—possibly it 
was the 6th—and was a strike for an increase in wages. 
This strike had nothing to do with the walkout which oc¬ 
curred on June 19th. 

In response to a question by Baldridge, the witness stated 
he believed Mr. Hendricks for Lehigh visited the job on 
April 8th, and requested witness that he, Hendricks, be per¬ 
mitted to delay erection for another week. 

(A. R. p. 137.) 

In response to a question by Eidlitz, witness did not 
know absolutely what reason Hendricks assigned for the 
requested delay. To the best of his recollection, Hen¬ 
dricks stated that if witness permitted him to delay an¬ 
other week, he would be able to execute his work under 
the increased wage scale a little more economically. 

(A. R., p. 138.) 

In response to a question by Baldridge, witness stated 
that he granted his request, and was trying to cooperate 
with Hendricks. 

Hendricks commenced work on the 24th or 25th of April. 
He did not commence on the 15th of April as suggested by 
Hendricks. 
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(A. R., p. 139.) | 

Witness did not know why Hendricks did not start 
390 work on April 15th. j 

(A. R., p. 140.) 

Upon refreshing his recollection from his daily reports 
as to what happened immediately after April ^4th concern¬ 
ing laying and the commencement of steel erection, witness 
stated that he found no notation on the diaify except on 
April 24th, to the effect that 4 ‘the steel erectbr will move 
his derricks in tomorrow,” and that actually happened. 


Thereupon, the witness was excused. 


i 


Whereupon A. R. Turney, a witness callqd on behalf 
of Rust, testified in response to a question Py Baldridge 
that he was connected with the Rust Company during the 
period commencing November 16, 1928 until October, 1929; 
that he was manager of the Rust Constructioii Company, a 


(A. R., p. 141.) 


subsidiary of The Rust Engineering Company^ and as such 
had charge of the Government Printing Office job; that 
he was thoroughly familiar with all that was going on with 
respect to that job, including all the details of construction. 

He visited the job once a month; sometimes oftener. 
Kept in daily touch with the reports, correspondence, and 
so forth. 

He recalled the controversy in April, 1929, (in connection 
with the erection of the steel. The correspondence indi¬ 
cated that the job was ready for erection df steel some¬ 
where around the early part of April, the exabt date he did 
not recall. 

(A. R., pp. 142 to 145, inclusive.j 

i 

These pages refer to chasing and other matters not ma¬ 
terial here. 


(A. R., p. 146.) 


_ I 

Witness was shown carbon copy of a telegram dated 
April 22 from Rust to Lehigh, as follows: 


i _ 

“Steel erection on Government Printing Office Washing- 

o I o 

ton was deferred at your request until today at 

I 
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391 which time it was definitely scheduled last week to 
he commenced Stop We are just advised that your 
sub-contractor refuses to proceed with erection Stop Erec¬ 
tion must be started immediately Stop Advise by wire that 
you have arranged accordingly. ’’ 

(A. R., p. 147.) 

Witness stated that he remembered that telegram and 
that it was sent to Lehigh. 

This telegram was received in evidence. 

He was shown copy of telegram received by Rust from 
Lehigh dated April 23 and stated that he remembered that 
telegram, which was as follows: 

“Confirming our telephone coversation this morning, an¬ 
swering your wire of yesterday, our contract requires that 
we start erection when the foundations are completed Stop 
This is not the case and for that reason we request that you 
defer ordering us to the job until foundations are in ac¬ 
cordance with the requirements of the contract Stop Fur¬ 
thermore we request that you give us a formal extension 
of time equivalent to the delay between January 15, the 
contemplated starting date, and the date that we actually 
start when conditions are according to the contract. ” 

This telegram was received in evidence. 


(A. R., p. 148.) 

In answer to questions propounded by Eidlitz, witness 
stated that he was an experienced building superintendent 
or engineer and had many times run across the term “clear 
site.” His understanding of the term “clear site” is that 
when a steel contractor caif come on a job, with a reason¬ 
ably clear place to work in it is considered a clear site. He 
had never done a job in his life where the site was broom 
clean. He did not understand the term to mean broom 
clean. 

When asked whether, in his opinion, fifty or sixty 
392 per cent of the footings were ready, he answered 


(A. R., p. 149.) 

that it meant to him a condition so that the erector can do 
his work with reasonable economy. If the job is a two- 
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i 

derrick job, and the erector can operate one jderrick with 
a degree of economy that, to the witness, wdmld mean a 
clear site, even though it is a two-derrick job. |He has done 
it many times himself. Under his definition, be would say 
that the site was a reasonably clear one on Apjril 1st. Wit¬ 
ness asked to be shown the photograph and theta stated that 
he would say that the site was in proper shhpe for Hen¬ 
dricks to start on the back half of the building jvith one der¬ 
rick on April 1st. After examining the picture and re¬ 
freshing his memory from the picture, he wcjuld say that 
on April 1st Hendricks had a clear site for Operating one 

(A. R., p. 150.) | 

derrick. After refreshing his recollection from looking 
at the pictures he would say that Hendrick^ had a clear 
site to handle both derricks sometime the karly part of 
May. The picture indicated that on June ljst Hendricks 
was on the second floor line. 


Thereupon E. C. Constantine resumed t|ie stand for 
further examination, and testified as follow^: 

(A. R., p. 151.) 

The testimony on this page refers to chasitag, and there 
was discussion off the record. 

(A. R., p. 152.) ! 

i 

Exhibit Duncan No. 2, which consisted of! specification, 
offered on page 63, was withdrawn and a similar document 
offered in lieu of that first offer. j 

In response to a question by Baldridge, [witness testi¬ 
fied that Hendricks and Mullen were on the job on April 8th. 

He reported that as far as he w T as Concerned the 
393 strike was more or less at a standstill on April 8th. 

(A. R., p. 153.) | 

So far as witness knew at that time, the other jobs in 
Washington had all been settled up and the ijien were back 
at work. 

Witness gathered that Hendricks was standing “pat” 

against the settlement of the strike. I 

. ! 

Thereupon the following occurred: 

“Mr. Constantine, you are now testifying ks to what Mr. 
Hendricks said and what he had in mind, an|l what he was 
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doing, yet less than an hour ago you said that you didn’t 
remember anything about that when we pinned you right 
down to it. What has refreshed your recollection? A. 
Some reports that I have here.” 

These reports were made by the witness and are taken 
from reports that he made at the time advising Rust of the 
status of the job as far as this matter was concerned. 

The memorandum which Baldridge handed the witness 
refreshed his memory. 

(A. R., p. 154.) 

He knows that the memorandum is correct. 

Thereupon witness identified letter of April 8, 1929, writ¬ 
ten by him to Rust, marked ‘ 4 Constantine No. 1.” 

Whereupon the following occurred: 

(A. R., p. 155.) 

“Upon the expiration of the recess, the conference was 
resumed. 

“Mr. Eidlitz: Mr. Duncan, having heard the testimony of 
the Lehigh Structural Steel Company and their witnesses, 
is to be introduced to olfset the testimony of previous wit¬ 
nesses concerning claims of alleged delays on the 
394 part of the Rust Engineering Company, and it is 
agreed that he is to tell the arbitrators in narrative 
form exactly what he knows concerning these alleged de¬ 
lays, without interruption on the part of either arbitrators 
or attorneys, in order to expedite the hearing. Is that 
agreeable ? 

“Mr. Baldridge: With one slight exception. I would like 
to ask Mr. Turney a question, and Mr. Constantine a single 
question. 

“Mr. Eidlitz: Just one? 

“Mr. Baldridge: Just one. 

“Mr. Garrett: We want a chance to cross-examine all 
these people sometime. 

“Mr. Baldridge: This may be two questions. 

“Mr. Garrett: For instance, I want to question Mr. Tur¬ 
ney about these letters. 

“Mr. Baldridge: I want to clear up these other two wit¬ 
nesses, and be through with them. 
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“Mr. Garrett: We are not through with them.! 

“Mr. Hart: After Mr. Duncan makes his statejment, then 

(A. R., p. 156.) 

the arbitrators, if they then want to propound certain ques¬ 
tions, will do so, and then the attorneys. 

‘ ‘ Mr. Eidlitz: Let us go ahead, with that settled. ’ 7 

I 

Thereupon E. C. Constantine, being recalled ad a witness, 
testified in response to a question by Baldridgct identified 
letter of February 2, 1929, written by Lehigh to Rust, as 
follows: 

“In connection with your two letters of January 29th, 
forwarded from our Washington office, we assume that our 
day letter of even date had reached you, and that! your Pitts- 

(A. R., p. 157.) ! 

burgh office is forwarding the four sets of plan$ which you 
require. j 

“We regret the fact that you seem to feel Ifhat we are 
too small to furnish you with a set of prints, as this 
395 is certainly contrary to the fact, as we always expect 
to furnish General Contractors any reasonable num¬ 
ber of prints for the use on the job and othei^ trades. A 
search of our files shows no previous request for any prints 
whatever. 

“The column schedule and the plans above the 8th floor 
have not been forwarded due to the fact that thdy have been 
held up pending a decision in regard to the stpry heights, 
which has only been settled very recently. Thes^ plans were 
sent for final approval within three days after j we received 
the final information. The prints will be forkvarded just 
as soon as the final approval is received. 

‘ * At this writing we have no knowledge of thq exact num¬ 
ber of prints which you require and the four) prints were 
sent to Pittsburgh simply on a guess. j 

“If you will be good enough to advise us, by! return mail, 
just what prints you do require, we will see that they are 
furnished promptly.” j 

(A. R., p. 158.) 

Thereupon witness identified telegram datec} February 2, 
1929, from Lehigh to Rust as follows: j 

“Your two letters twenty-ninth addressed 6ur Washing- 
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ton office four prints all approved plans sent your Pittsburgh 
office January thirtieth. Column schedule not yet approved. 
Letter follows.’ 7 

Witness was asked if the column schedule was approved 
would it have been possible to fabricate the steel, and an¬ 
swered “Not column steel.” 

The witness was thereupon excused. 

(A. R., p. 159.) 

This page refers to chasing. 

396 (A. R., p.160.) 

Thereupon, the following occurred: 

“Mr. Eidlitz: Is it agreed now that Mr. Duncan, in a 
narrative form, is going to tell us all that he can think of 
relating to this delay, from the viewpoint of the Rust Com¬ 
pany? 

“Mr. Baldridge: May I suggest, with respect to that, 
that Mr. Duncan will have to prompt himself by a mass of 
correspondence, as you cannot expect him to tell it as if 
he were reading it out of a book. 

“Mr. Eidlitz: He is not to be interrupted. 

“Mr. Garrett: Ask him to refer to dates, so that we can 
follow him along.” 

And thereupon A. M. Duncan was recalled and stated 
that he actual!v took charge of the job on May 22d to re- 
lieve Constantine. The condition of the building at that 
time was that a derrick was standing on the third floor and 
a derrick on the first floor. 

(A. R., p. 161.) 

This page refers to chasing. 

(A. R., p. 162.) 

Constantine was there a week or more after witness got 
on the job and all witness did was to nose around. The 
general impression throughout the job was, with the iron 
workers particularly, that Lehigh had filed a claim against 
the Government for a large amount of money and were 
deliberately going to delay the job to substantiate their 
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large amount of money. The witness meant j Hendricks’ 
men or his iron workers or laborers. ! 

(A. R., pp. 163 to 167, inclusive.) j 

These pages refer to chasing and other piatters not 
material here. j 

397 (A. R., p. 168.) 

i 

In response to a question by Eidlitz, witness testified that 
no charge was made against Lehigh by Rust fpr delay sub¬ 
sequent to the foundation delays and other itejms, and that 
no bill had yet been sent to Lehigh covering thpse items. 

In his early testimony to the effect that Lehigh had set up 
a large charge for extras or damage against the Govern¬ 
ment, the witness meant Lehigh there. 

(A. R., p. 169.) 

That was the news spread among all the ir<J>n workers. 

In response to a question by Eidlitz, witness said Lehigh 
had presented Rust at that time with a large charge for 
that, which charge was presented by Rust t<j> the Govern¬ 
ment, and by it rejected. I 

When asked if the Government gave any jeason for re¬ 
jecting it, witness said he believed that he wopld rather Mr. 
Eidlitz see the letter by which the Government rejected it, 
because that was a pretty long opinion. j 

The letter of the Government rejecting thcj claim was in 
the hands of Rust ’s attorney. i 

4/ 

When asked, “A claim for damage the witness 
answered, 44 In behalf of Lehigh.” | 

When asked if any amount of money was (offered at any 
time during the controversy in settlement of l^ehigh’s claim, 

(A. R., p. 170.) j 

i 

the witness answered, 44 Not that I know of.” 

ThereujDon the following occurred: j 

44 Q. Will you produce the letter of the Government deny¬ 
ing that claim or the steel damage which was) claimed by the 
Rust Company? A. I can get that letter). Mr. Hinton 
has that. He is filing our claim. j 

398 44 Q. In other words, do I understand that Rust has 
filed a claim against the Government [for this Lehigh 
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money, and that that is in the hands of your attorney who is 
handling the claim? A. That is correct. 

‘ ‘ By Mr. Hart: 

“Q. I understood you to say that you filed that for Le¬ 
high. A. In behalf of Lehigh. 

“Mr. Eidlitz: They can onlv file it for themselves. 

* * 

“Mr. Baldridge: That is true. 

“Mr. Eidlitz: I know that it is the Lehigh claim. 

“Mr. Duncan: That is the way it is mentioned to the Gov¬ 
ernment, as Lehigh’s claim. 

“Mr. Baldridge: And anything we get out of that claim, 
we intend to turn over to Lehigh. 

“Bv Mr. Eidlitz: 

“Q. How much was the claim which you filed, on the Le¬ 
high claim ? Can you remember the amount, approximately ? 

(A. R., p. 171.) 

A. It was taken from figures made up by their Mr. Myers— 
$15,000, approximately. You see, Mr. Myers, who was the 
Lehigh’s representative, had been here, and he and I got 
together on several different occasions and we made that up 
together.” 

In response to a question by Hart, Duncan testified that 
both derricks were never operated together, Hendricks had 
only one gang of men and he would shift from one derrick 
to another. 

Witness knew of no time during progress of the work that 
the placing of the steel was delayed by reason of Hendricks’ 
failure to have the derricks to receive the steel. 

(A. R., pp. 172 and 173.) 

These two pages refer to chasing. 

399 (A.R., p. 174.) 

The letters referred to on this page relate principally to 
chasing, with the exception of the following: 

Letter from Rust to Lehigh dated September 7, 1929, as 
follows: 

“Confirming our conversation of today we insist that you 
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make arrangements to operate the two derricks ypu have on 
the above building instead of operating one at a t|me as you 
have done heretofore. 

“We cannot impress you enough of the importance of 
completing the structural steel on this buildiijig without 
further delay and might add that had you used both der¬ 
ricks at the same time for erection, before the general strike 
was called, the steel work would have been completed long 
before June 19th.” 

Letter of September 17, 1929, from Lehigh to Rust, as 
follows: | 

“This is to confirm the information which I give you last 
night, when you requested that we bring our claims for ex¬ 
tras up to date in connection with the delays thajt have been 
encountered on the above named job. 

“Storage 2,600 tons 4 months at 55b per month!. . $5,720.00 


Storage 1,300 tons Y> month at 55b per month br 

fraction thereof . 715.00 

Wage increase.. . 3,900.00 

Straight time erection Supt. & Foreman, plus in¬ 
surance, etc., 3 weeks from April 26th to May 

17th .L 816.00 

One derrick and incidental equipment idle in rail¬ 
road yard 8 weeks, March 1st to April 26th800.00 
Two derricks and incidental equipment idle on job 
5 weeks due to fact that pockets in masonry w<j?re 

not prepared in advance.j. . 1,000.00 

400 Straight time erection Supt. & foreman, 
plus insurance, etc., 5 weeks due to fbct. 
that pockets in masonry were not prepared in 

advance .j. .. 1,380.00 

Interest on $190,000.00 for 4 months.|.. . 3,800.00 


$18,131.00 

j 

“In confirming this information we have tb remind you 
that it is still impossible to figure exactly wh^t these items 
will be, as some of the conditions which have Paused delays 
still obtain on the job and we are unable to iplake the prog¬ 
ress that we should be able to make. 

“The item of wage increase must necessarily wait until 
the job has been finally completed, but as explained to you 

l 

J 


i 
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verbally, this amount was arrived at by figuring the cost of 
the wage increase over the estimated amount of wages 
which we had in our estimate. 

“The item of $1,000.00 for two derricks idle on the job 
and the item of $1,380.00 for straight time erection Supt. 
and Foreman must necessarilv be estimated, as we are still 
being delayed and the items of interest are figured at four 
months over the entire amount, whereas this probably will 
be increased due to the fact that we have not received our 
payments on the dates that were stipulated in the contract, 
and our main office advises me this morning that we have 
not yet received payment on account of our August requisi¬ 
tion. It must therefore be understood that these figures 
are submitted for your convenience and are subject to exact 
adjustment, and we would further state that they do not in¬ 
clude any bills which were occasioned by the strike.” 

Letter from Rust to Lehigh dated September 19, 1929, as 
follows: 

“We acknowledge receipt of your communication 
401 of September 17th and it occurs to the writer that 
your stand in connection with the matter of your 
claim is written up entirely without knowledge of the actual 
conditions on the job. The statements contained therein 
are absolutely without foundation as to the job facts of con¬ 
ditions. Today the steel is not completed on the first or 

second floors and we have been seriouslv delaved and it has 

•/ •/ 

been necessary for us to stop our concrete work until your 
portion of the contract is completed. 

“The Construction Engineer has approved the form 
reinforcing installed and refuses to permit us to concrete, 
for the reason that certain parts of the steel are not painted, 
in accordance with your contract with us and furthermore, 
he will not allow us to proceed with the beam wrapping re¬ 
inforcement on the second floor for the reason that the 
riveting and painting are not completed. Also, the list of 
items of unfinished steel work mentioned in our recent letter 
to you have not been completed satisfactorily. 

“It is verv well for vou to write a letter such as you have 
under date of September 17th from Harrisburg or your of¬ 
fice at Washington. We would, however, suggest that the 
job be given your careful personal attention at the site and 
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that you become acquainted with the facts rathejr than sec¬ 
ond hand information. To my knowledge, which is sub¬ 
stantiated today by your foreman on the job, Mr. Hall, you 
have never been above the first floor of the structure and 
therefore cannot be acquainted with the facts mjentioned. 

“With regard to the last sentence in your letter, indi¬ 
cating a claim on account of strike that occurred, we call 

vour attention to the fact that it was vour men who walked 
* * 

off the job, over which we had no control.’’ 

i 

Letter of December 3, 1929, Rust to Lehigh,)as follows: 

402 “Referring to your letter of November 30th, you 
are advised that at this time we have flour definite 
claims against you, two for delays, as outlined in our letters 
of September 19th and letters during the month of Novem¬ 
ber, one for failure to perform your required contract work, 

as mentioned in our letter of Mav 24th and the other cover- 

«/ 

ing the difference of 236 days used by you for erection pur¬ 
poses against your contract period of 90 days. 

“You have been formerly notified from tim6 to time re¬ 
garding the above and, as mentioned, the cost ijs charged to 

vour account.” j 

| 

(A. R., p. 175.) I 

| 

Witness stated that right after he went on the 1 job, he went 
to Brady’s office and got a record of the dates tiradv had for 
capping out piers that the steel sat on. Bnjdy had pre¬ 
viously testified that up to March 1st, 23 footings had been 
placed. The record on file in Brady’s office showed 28, and 
up to April 1st Brady said he had about 50 pet cent, where 
as a matter of fact it shows 74 per cent, and the remain¬ 
ing 26 per cent of piers uncompleted, or footings or founda¬ 
tions were mostly on top of the retaining wall. | 

I 

(A. R., p. 176.) | 

i 

In response to a question by Garrett, witness said the re¬ 
taining walls were on the outside of the lot. 

(A. R., p. 177.) | 

I 

Thereupon John A. Hendricks, a witness on behalf of 
Lehigh, was recalled and stated that it was nqt true that he 
did not at 
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(A. R., p. 178.) 

any time operate two derricks on the job. It is not true that 
he did not have more than one gang at work. He did operate 
more than one derrick. It is not true that he shifted gangs 
from derrick to derrick. 

403 When asked if he operated more than one derrick 
for any appreciable time, he answered from May 29th 
to June 6th, inclusive, he operated two derricks. When 
asked if at any other time he operated two derricks, he 
answered that he could not with efficiency. He did not oper¬ 
ate two derricks at anv time other than on the dates stated. 

(A. R., p. 179.) 

At no time did he refuse to go on with the work on the 
complaint of Rust to Lehigh. 

The reason he did not work two derricks was due to the 
fact that th6 pockets were not cut ahead of him to proceed 
with the work. 

i (A. R., pp. 180 to 185, inclusive.) 

These pages refer to matters not considered material here. 

(A. R., p. 186.) 

Witness stated that on May 29th he put on a pusher and 
an engineer; that he had to pay on May 30th while they were 
not working. Their wages were $29.20, plus insurance. 

. (A. R., pp. 187 to 191, inclusive.) 

These pages refer to matters not considered material here. 

(A. R., p. 192.) 

Whereupon Mr. Eidlitz stated as follows : 

“The arbitrators feel they have heard all that seems to 
them to be important concerning this question of delay in 
cutting, and simply want to know whether or not the counsel 
have anything further to introduce concerning this delav in 
cutting.” 

i (A. R., pp. 193 to 198, inclusive.) 

These pages refer to matters not considered material here. 

(A. R., p. 199.) 

It is shown that the proceedings were had off the record at 
this point. 
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404 (A. R., pp. 200 to 207, inclusive.)! 

I 

These pages refer to matters not considered niiaterial here. 

(A. R., p. 208) 

Whereupon, the following occurred: 

“Mr. Hart: Have vou anything more that I you want to 
present before we discuss the question of law ? j 

“Mr. Garrett: Not if you are going to put everything in. 
“Mr. Hart: You can put in the letters, the replies thereto, 
and the replies to the replies thereto. 

4 4 Mr. Garrett: Very well. j 

44 Mr. Hart: And we will accept them. Don’t go into the 
17th generation. | 

4 4 Are you through with it, with that understanding, Mr. 
Garrett ? j 

44 Mr. Garrett: There is one letter, of Mav 16 from Mvers 
to Rust, which I also want to go in. They have already pro¬ 
duced it, but it has not been marked as an exhibit. 

44 Mr. Eidlitz: You are going to put it in? 

44 Mr. Baldridge: It was in yesterday, bqt it was not 
marked. ’ ’ 

(The letter referred to, dated May 16, 1929,, from Lehigh 
Structural Steel Company to the Rust Engineering Com¬ 
pany, was thereupon marked Lehigh Structural Steel Com¬ 
pany Exhibit X.) | 

4 4 Mr. Hart: Now, are you through ? j 

44 Mr. Garrett: Yes, sir. 

“Mr. Hart: Mr. Baldridge, how about you?^ Is there any¬ 
thing more that you want to say about the thing under dis¬ 
cussion at this time? 

(A. R., p. 209.) | 

“Mr. Baldridge: I want to ask Mr. Duncan one question.” 

Said letter of May 16,1929, from Myers for Lehigh to Rust 
is as follows: 

j 

405 4 4 This is to advise you that the concrete wall along 
the G Street front from column No. 1 (to column 120, 

also the return of this wall along the west line of the build¬ 
ing back to column 124, is not yet poured. It is scheduled 
to be poured tomorrow and we propose to raise the der- 


i 
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rick for the south end of the building starting* tomorrow 
morning. We are calling* this condition to vour attention 
in connection with our claim for extension of time and our 
claims for additional expense on account of delays. When 
your Mr. Turney was in Washington on April 26, the writer 
pointed out to him and to Mr. Constantine the fact that 
starting* with the north end of the building, while so much 
foundation work still remained to be done on the southern 
portion, would increase the cost of erection and this is 
exactlv the condition that has arisen; as we now have the 
structural steel covered by the north derrick in place up 
to the third floor and the derrick for the south end has been 


on the site and idle since May 10. 

«/ 

“The pockets which receive wall bearing steel for the 

following list of first door beams, are not cut, Nos. 42, 43, 

44, 50, 77, 78, 79 and 81. These should be prepared so as 

not to further dclav the erection. It was necessary to 

%> • 

block up the following* wall bearing beams on the first 
floor, Nos. 233, 234, 236, 238, 239R, 239L and 247, to allow 
the rivetters to proceed with their work. We request that 
you make a special effort to have the pockets in the ma¬ 
sonry throughout the job, prepared to avoid further delays 
and expense.” 


Thereupon A. M. Duncan was recalled and testified that 
Rust finished the job approximately six weeks before the 
completion date, taking into consideration the extension 
granted. 

(A. R., p. 210.) 

Rust was granted a total of 104 or 105 days, of 
406 which 71 days were allowed on account of steel and 
foundation delays. 

In response to a question by Garrett, the witness testi¬ 
fied that there were no liquidated damages demanded of 
Rust by the Government and none paid. 

(A. R,, p. 211.) 

Thereupon, the following occurred: 

“Mr. Eidlitz: Then we are now right down to the point 
where the arbitrators feel that they have heard all that is 
required in the way of evidence concerning the conditions 
at the building and what they now want is to have the 
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attorneys put before them the question of liability of re¬ 
sponsibility of one contractor to the other. j 

“ (After an informal discussion off the record:) 

' t 

I 

“Mr. Eidlitz: Will the attorneys now confine themselves 
entirely to the question of their legal views of ijhe responsi¬ 
bilities of the two contractors one to the othjsr or to the 
Government?” 

(A. R., p. 212.) 

Argument of counsel (Clyde D. Garrett). 

(A. R., p. 213.) 

Thereupon, during the argument of Mr. Gatrett, counsel 
for Lehigh, the following occurred: 

“Mr. Hart: May I interrupt you a moment? If I may 
say so, it is my opinion that you are arguing the facts, and 
it may be that at a later time- 

“Mr. Garrett: I am trying to apply the facts to the law. 

“Mr. Hart: That is not what we want. It may be that 
at a later time the Board will determine thai you should 
present your argument upon the facts, but whht the Board 
of Arbitration is concerned with at the present time, as 
I see it, and I hope the other members of thfe Board will 
tell me promptly if I am wrong, is this: 'there is some 
407 provision in the general contract between the Rust 
Engineering Company and the United States Gov- 

(A. R., p. 214.) 

ernment concerning the responsibility to some particular 
individual for the manner in which the work is done. Now 
comes along the Rust Engineering Company ajid they enter 
into a contract with the Lehigh Company, j Now, some¬ 
where in that Lehigh-Rust contract is a provision that has 
been called to our attention—and I am not endeavoring to 
repeat the exact words—whereby the Lehigji bind them¬ 
selves to be answerable to all of the provisions of the 
general contract of the Rust Engineering Company with 
the Lehigh as concerns specifications, drawings, and so 
forth. j 

“Mr. Garrett: What that means is this-(■ 

21—6371a ! 


I 


322 


THE RUST ENGINEERING COMPANY VS. 


“Mr. Hart: Just a moment. Then vou call our attention 

w 

to the paragraph in the contract which you people call a 
rider, a 7-A, and that has some question as to the Rust 
Engineering Company indemnifying the Lehigh against 
loss, and so on, for delay. 

“Now, what we want to hear you on, Mr. Garrett, is 
your interpretation of those provisions or other applicable 
provisions of the contract as concerns this controversy. 
That is all we want. In other words- 

“Mr. Garrett: I understand vou. 

“Mr. Hart: It is admitted here that there was a delay 
in the beginning of the work. Rust was delayed, and the 
Lehigh could not possibly start its contract as of the date 
that it agreed to do it because of the delay that was caused 
to the Rust Company by the United States. Now, therefore, 

(A. R., p. 215.) 

does Rust have to stand the responsibility for that delay, 
or will they pass it on to Lehigh and both stand together. 

“"We want your interpretation of that contract, 
408 and not the facts in the case.” 

Thereupon Mr. Garrett continued his argument. 

(A. R., p. 219.) 

Thereupon, during the argument of Mr. Garrett, the 
following occurred: 

“Mr. Hart: Of course, you are not to imply as to the 
workings of my mind from any questions that I propound, 

(A. R., p. 220.) 

but I would like to ask you a few questions. 

“Mr. Garrett: Yes, sir. 

“Mr. Hart: You started in to say that there was one 
question they could not disagree upon and that is that they 
delayed starting by reason of the sub-soil. 

“Mr. Garrett: I said sub-soil. I meant, of course, the 
government’s act. Those are the onlv two items. 

“Mr. Hart: What I want to know is, have you anything 
to say upon this question? Was it the duty of the Rust 
Engineering Company to anticipate a possibility of water 
in the sub-soil? 
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“Mr. Garrett: So far as the contract is concerned, and 
the specifications, I know of no provision directly affecting 
what you have called to my attention.” j 

i 

i 

Thereupon, during Mr. Garrett’s argument, the follow¬ 
ing occurred: 

“Mr. Eidlitz: Has the government answered Mr. Hart’s 

(A. R., p. 221.) 

question so far as you see it? The government, when Rust 
ran into an unexpected condition, which was not foreseen 
by him nor foreseen by the government architect, the gov¬ 
ernment did two things showing that they! did not con¬ 
sider Rust responsible; they paid him additional and they 
gave him an increase of time. Doesn’t tli^t answer Mr. 

Hart’s question? The government djid not expect 
409 them to foresee it, so why should youl? 

“Mr. Garrett: The government paid them the 
extra money for their foundations and if Ru$t didn’t make 
claim and didn’t collect from the government sufficient dam¬ 
age, not only to cover the cost of putting those foundations 
down, but the damage to their sub-contracfors by reason 
of the delay which came about, then it was ihe Rust fault. 
It was they who could collect from the government, not the 
Lehigh. ’ ’ j 

******* 

j 

(A. R., p. 222.) 

“Mr. Eidlitz: Is it your contention thdt Section 7-A 
provided that if Rust delayed in any way from any cause 
whatsoever, whether foreseen by him or unforeseen by him, 
it is your contention that Clause 7-A means; that if Lehigh 
was delayed in starting January 15th with their work, that 
Rust has agreed in that Clause 7-A to pay ijjehigk for such 
damage due to that delay? 

“Mr. Garrett: Most assuredly. 

‘ ‘ Mr. Eidlitz: That is what Mr. Hart hasj been trying to 
get you to tell us. 

“Mr. Garrett: There cannot be any question but what 
it is entirely Rust’s obligation to be ready! and they were 
not ready. It does not matter what the condition was, gov¬ 
ernment or anything else, sub-soil—it doesn’t make any 
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difference. Thev have bound themselves by this contract, 
coupled with the date of starting. They have bound them¬ 
selves to start on that date. 

“Mr. Hart: You are covering a lot of territory there, 
aren’t vou? Let me have that contract there. When you 
say, ‘or anything else,’ that covers a multiplicity of sins.” 

(A. R., p. 223.) 

Thereupon Mr. Garrett announced that he had said 
410 all he wanted to say in response to a question by 
Mr. Hart. 

And thereupon Mr. Hart stated that the arbitrators 
would like to hear from Mr. Baldridge on the subject. The 
following then occurred: 

“Mr. Hart: Now, Mr. Baldridge, we would like to hear 
from you on the subject, and, understand, as I say, we don’t 
want a discussion of the facts in the case. We want your 
interpretation of this contract. 

“Mr. Baldridge: I understand, and I shall try to make 
my discussion as brief as possible realizing how the patience 
of all of us has been tried. 

“Mr. Hart: Take your time, so long as vou confine vour- 

(A.R., p. 224.) 

self to that thing we want to know something about. 

“Mr. Baldridge: We have tried to divide or to separate 
into two general divisions the claims that the Lehigh Struc¬ 
tural Steel Company has made against the Rust Engineer¬ 
ing Company with respect first to the footing or foundation 
delays; for those delays which occurred prior to April 1, 
1929, and also those delays that occurred subsequent to that 
date. 

“Now, as to the first delays, we submit that the facts are 
essentially undisputed. I mean by that the facts upon which 
the question of liability must be decided, and that is what 
we want to get at. 

“Those facts briefly are these: The Lehigh’s original 
contract provided for commencement January 15th, ad¬ 
mittedly, and for completion April 15th, three months later. 
On account of the soil conditions that developed immedi¬ 
ately after the job started, we of course got into great diffi¬ 
culties, and these difficulties were unforeseen by everyone.” 
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411 (A. R., p. 225.) 

i 

In the course of his argument, Mr. BaldHdge further 
said: ! 


“The foundation conditions were unknown! to evervone. 

i * 

No soil tests were possible, nor were made in advance of the 
letting of the contract. Neither the general contractor nor 
the government, nor anyone else, knew what | to expect be¬ 
neath the surface of the soil. The lot was cbvered by old 
buildings. ’ ’ 

(A. R., p. 226.) 

Argument of counsel continued. 

(A. R., p. 227.) 

Thereupon, in the course of his argument, Mr. Baldridge 
further said: 

“Reference has been made to Section 7-A qf the sub-con¬ 
tract agreement. It has also been said that this clause was 
added to the printed form of the sub-contract agreement 
presented to Lehigh by Rust. That is true, and it was 
added at the suggestion and request and insistence of Le¬ 
high. It therefore represents what they wanted in the con¬ 
tract, and what does it provide? It says, ‘Sjiould the sub¬ 
contractor be obstructed or delayed in the prosecution or 
completion of the work.’ How? ‘Bv any act, neglect, de¬ 
lay or default of the contractor or any subcontractor em¬ 
ployed by the contractor.’ Then, the contractor covenants 
and agrees to indemnify and save harmless the sub-con¬ 
tractor from anv loss or damage which he mdv sustain as a 
result thereof.” 

(A. R., pp. 228 and 229.) j 

Argument of counsel continued. 


(A. R., p. 230.) 

Thereupon, in the course of Mr. Baldridge’s argument, 
he further stated: 

“* * * as I understand the arbitrators flo not wish to 
have the facts very greatly discussed ahd I have only 
412 mentioned the facts with respect to the delays prior 
to April first, inasmuch as they are beyond dispute.” 


i 
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(A. R., p. 231.) 

Thereupon, during the course of Mr. Baldridge’s argu¬ 
ment, the following occurred: 

“Mr. Eidlitz: Aren’t you going into facts instead of law? 
Aren’t you doing just what Mr. Garrett w^as doing, getting 
down to facts which we are going to decide and not confin¬ 
ing yourself to the legal obligation under the contract? 

“Mr. Baldridge: I shall try to pass over them briefly, if 
I may, Mr. Eidlitz.” 

(A. R., p. 232.) 

Argument of Mr. Baldridge continued. 

(A. R., p. 233.) 


Thereupon the following occurred, during the course of 
Mr. Baldridge’s argument: 

“Mr. Hart: Let me ask you briefly if this isn’t the fact, 
as concerns what we might call the preliminary delay by 
reason of sub-soil and things analogous thereto, there seems 
to be no disputq of the fact that there was a delay and the 
government gave to you people seventy-one days additional 
time by reason of that condition. 

“Mr. Baldbridge: That is a fact. 

“Mr. Hart: Now, that is not in dispute, is it? 

“Mr. Baldridge: No. 

“Mr. Hart: Now, the query is who is responsible for 
the loss to someone by reason of that delay. 

“Mr. Baldridge: Right. 

“Mr. Hart: That is what we wanted to hear argument on 

from Mr. Garrett and from you. Mr. Garrett has told us 

* 

(A. R., p. 234.) 

that he believes the Rust Engineering Company is 
413 solely responsible for it. You, on the other hand, tell 
us and read to us a provision of the contract, and you 
say, ‘No, this was not a delay of the Rust Engineering Com¬ 
pany within the meaning of Section 7-A, but it was a delay 
caused by the government, and the government is distinct 
from the contract, and therefore we say that Lehigh is 
equally responsible and must fall with us.’ 

“That is your contention, is it not? 
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“Mr. Baldridge: Exactly. I 

‘‘Mr. Hart: Now, when you get down to the question of 
what I will call ‘alleged delays’, or we must call them de¬ 
lays because they were delays, it comes down to k question 
for the Board to determine who was responsible lor the de¬ 
lays, and once we conclude that then we have jo go into 
the next premise, isn’t that a fact? j 

“Mr. Baldridge: Yes, sir. 

“Mr. Hart: Now, that is what we have beford us at the 

7 

present time. 

“Mr. Oehmann; In other words, the Lehigh had fabri¬ 
cated the material and were ready to carry on thejir contract 
as of January 15th. 

“Mr. Baldridge: No, the facts are not those in the rec¬ 
ord, if I may say so, and I think you will find when the evi¬ 
dence is reviewed that is contrary to the facts. We have al¬ 
ready shown, I think, that they were not ready ajnd did not 
have approved drawings as late as February. I I take it, 

(A. R., p. 235.) 

Colonel Oehmann, that that question is not iiivolved, at 
least from our point of view, as to the early delays, because 
we rest entirely on the contract and its legal construction 
with respect to the early delays. As to what follows, it is a 
different question.” 

* * « * * * * 

I 

| 

414 “Mr. Garrett: It was my understanding that the 
brief was to be filed at the end of the casd when it is 
all in. | 

“Mr. Hart: As I understand Mr. Baldridgd’s question 
is this: ‘The Board wants to now decide, if possible, as 
suggested by Mr. Eidlitz, the legal responsibility for the 
preliminary delay. You have presented your argument and 
Mr. Baldridge has presented his argument. Mif. Baldridge 
now raised the question as to whether or not 4 brief is to 
be filed before we decide that particular questiop. 

(A. R., p. 236.) 

“Mr. Eidlitz: Can we ask Mr. Baldridge whether he 
wants to file a brief ? 

“Mr. Baldridge: I do. 


i 
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“Mr. Eidlitz: We have already ruled that if he wants to 

* 

file a brief, you want to have it. 

“Mr. Hart: Do you want to file a brief? 

“Mr. Garrett: I do if he does, but I am not anxious to. 
1 am willing to have you gentlemen go ahead and decide this 
thing. 

“(Discussion off the record.) 

“Mr. Oehmann: Gentlemen, I have three or four ques¬ 
tions here I would .just like to ask to satisfy myself they are 
in the evidence. I am not positive because there have been 
so many conflicting dates one way or the other. When was 
the first shipment of steel made to Washington? 

“Mr. Garrett: I don’t believe that is in the evidence. 

“Mr. Oehmann: I would like to have that, and what did 
it comprise? 

“Mr. Kift: Miss Ritter will get that and also what it 
comprised. 

“Mr. Oehmann: When was the first floor steel shipped, 
and was it in that shipment or not, and when were the billet 
plates shipped? 

“Miss Ritter: March 21, and March 23rd, the 
415 billets were shipped from Sparrow’s Point, near 
Baltimore, Maryland. 

(A. R., p. 237.) 

“Mr. Oehmann: When was the first floor steel shipped? 

“Miss Ritter: March 13th. 

“Mr. Garrett: From where was that shipped? 

“Miss Ritter: From Allentown, Pennsylvania, 993 tons 
were shipped at that time and that comprised about one 
third of the tonnage. There were 2,600 and some odd tons 
in the job. 

“Mr. Kift: We have a list of all those shipments, if you 
want them. 

“Mr. Eidlitz: We would like to have those left here. 

“Thereupon, the arbitrators left the room to consult 
together.) 

“Mr. Eidlitz: The arbitrators have been discussing this 
matter and they have come to the conclusion that in view of 
the fact that Mr. Baldridge withdrew his privilege of put¬ 
ting in a brief, and that there is no claim for a brief made 
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I 

j 

by the other side, that the arbitrators have before them all 
that they need at the present time to arrive I at one point 
which they must discuss among themselvesi and settle. 
Having settled that point, they will proceed it om there on, 
and they do not require the witnesses any furtjher. 

“Mr. Kift: You will not require any witnesses any fur¬ 
ther? 

i 

“Mr. Eidlitz: Yes, and that the arbitrators will meet at 
nine thirty o’clock tomorrow morning and Continue with 
their findings, and the witnesses may go home jif they see fit. 

(Discussion off the record.) 

■ 

(A. R., p. 238.) ! 

“Mr. Eidlitz: This document which you dave us copies 
of, which started out with a balance of $11,800, and then the 
additions, making a total of $36,748, is that thb bill that was 
rendered to Rust? j 

416 “Mr. Garrett: It is the statement cif our damage 
at this time. 

“Mr. Eidlitz: That was rendered to Rust?j 

“Mr. Garrett: Was that bill rendered to Rust or not? 

“Mr. Mullen: The statement was never n^ade up before 
except to assist Mr. Duncan and others. 

“Mr. Baldridge: We have correspondence here, the very 
letters in which Mr. Mullen or Myers started out by saying, 
‘We will have a $780 claim for this.’ I thinkjstorage. ‘We 
will have $1,000 claim for something else,’ find then later 
on they jumped that up and wrote letters, but at no time 
did any such statement ever present the staggering figures 
that are here. That is why I objected to jit at the time 
because it is perfectly absurd. 

“Mr. Garrett: We expect to submit proof! 

“Mr. Baldridge: And time and again we jasked—I think 
you will find in the correspondence, we asked Mr. Kift for 
a statement of your claim, and by that I Expected to get 
items, but I didn’t, I got a lot of lump sums j but even those 
lump sums at first amounted to $16,000. We have letters 
to show that, and then $18,000, and then ybu got it up to 
$20,000, and the last that we had from you jit was jumped 
all the way up to $30,000, and now here ybu walk in and 

22—6371a 
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(A. R., p. 239.) 

present something for $36,000. I think that sort of pro¬ 
cedure is terrible and I think the arbitrators will agree with 
me. That is really not in evidence because we were not per¬ 
mitted to cross examine. 

“Mr. Garrett: That is merely the allegations of what we 
expect to prove, and we have not finished proving them. 

“(Discussion off the record.) 

“(Whereupon, the arbitrators left the room to consult 
among themselves.) 

417 “Mr.i Eidlitz: Well, gentlemen, we have again de¬ 
cided that we do not require any witnesses tomor¬ 
row ; that the arbitrators will meet at half past nine; that 
sometime after half past nine they will announce to the at- 
tornevs in the case what they have in mind, or what thev 
have decided, and then from there on the attorneys will be 
advised as to what the arbitrators want to do about it, if 
anything. 

“Mr. Baldridge: Gentlemen, I would like to dictate to the 
stenographer a statement. Counsel for the Rust Engi¬ 
neering Company hereby demands the exclusion from all 
consideration at the present stage of the proceedings of 
the statement of claim submitted by counsel for the Lehigh 
Structural Steel Company at the commencement of this 
arbitration proceeding. 

“Mr. Hart: Mr. Baldridge, we are not considering such 
papers at all. 

“Mr. Eidlitz: That is absolutely right. 

(A. R., p. 240.) 

“Mr. Oehmann: Absolutely right. 

“Mr. Baldridge: This demand is made in view of the 
fact that in some manner the statement referred to entered 
into a discussion at the conclusion of this hearing in which 
it w'as indicated to counsel for the Rust Engineering Com¬ 
pany that the money claims of the Lehigh Structural Steel 
Company might have entered into the minds of one or more 
of the arbitrators, as evidence. 

“Mr. Eidlitz: I want to go on record here that in the 
face of Mr. Baldridge’s statement, the arbitrators wish to 
state that this document referred to, and the amounts in- 
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volved, have not been considered by them in ahv way up to 
the present time. 

“Mr. Hart: I concur in that statement. 

“Mr. Oehmann: I wish also to add that tljie figures we 
spoke about are in the evidence and were recited yes- 
418 terday morning at the very beginning with reference 
to the cost of the contract, the amount paid by check 
and the balance. That is the only thing wb referred to 
here. 

“Mr. Baldridge: I beg your pardon if I hdve misunder¬ 
stood any of the remarks. 

“Mr. Oehmann: I marked on here that that: w’as 0. K. 

“Mr. Eidlitz: By putting that on the record, you have 
put this arbitration in the position that either side can de¬ 
stroy it by just that statement being in the Ireeord. You, 
of course realize that and perhaps did it intentionally, but 
that is what you have done. 

(A. R., p. 241.) 

“Mr. Baldridge: I beg your pardon, Mr. ( feidlitz, I had 
no thought when this was introduced of any jsuch situation 
developing. I objected to it at the time an;d we changed 
the procedure. 

“Mr. Eidlitz: By putting that on the record you have put 
the whole arbitration in jeopardy and either side can have 
it thrown out. 

“Mr. Baldridge: In jeopardy as to what, as to the con¬ 
sideration of this? 

(Discussion off the record.) 

“Mr. Eidlitz: It is understood that we will meet at nine 
thirty o’clock tomorrow morning; that thfe counsel will 
be on call, but that the witnesses mil not be ijequired. ’ ’ 

The hearing was thereupon concluded. 
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IN THE 

United States (Court of Appeals 
fnr tljr Sistrxrt nf (Columbia 

OCTOBER TERM, 1934 ! 

No. 6371 

The Rust Engineering Company, A Corporation 
Under the Laws of the State of Delaware,! Appellant, 

j 

vs. 

Lehigh Structural Steel Company, A (Corporation 
Under the Laws of the State of Delaware, Appellee. 

I 

i 

STATEMENT OF CASE 

j 

This is an appeal from a decree of the supreme 
court of the District of Columbia entered in a suit at 
law brought by the Lehigh Structural Steel Com¬ 
pany, hereinafter designated as Lehigh, against The 
Rust Engineering Company, hereinafter! designated 
as Rust, upon an alleged award of arbitrators (R. p. 
2). To the declaration the defendant interposed two 
pleas, the first of which, as amended, filed June 29, 
1933, and designated as an equitable defense, charged 
that the arbitrators had been guilty of misconduct in 
that they had refused to permit Rust to famine the 
records and witnesses of Lehigh with rdspect to its 
claims for money damage, had denied Rust the op¬ 
portunity to refute the claims of Lehigh respecting 
losses alleged to have been sustained by it, and that 


l 
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the arbitrators had made their alleged award without 
any evidence on the question of damages having been 
received by them (R. pp. 33, 34, 35). The second 
plea, filed June 3, 1933, alleged that no final award 
had ever been made by the arbitrators, but that the 
award sued upon was tentative only (R. p. 30). 

The equitable defense was interposed under au- 
thoritv of Section 1535c of the 1901 Code of Laws for 

m/ 

the District and Law Rule No. 64 of the rules of the 
court below. The Code provides “That in all actions 
at law equitable defenses may be interposed by plea 
or replication.’’ The Rule provides: “In all actions 
at law, equitable defenses may be interposed by plea 
or replication, provided, that, where such equitable 
defense is interposed, the equitable issues raised 
thereby may first be disposed of as in a court of 
equity, and, in that behalf, and for the purpose stated, 
the cause may either be certified to one of the equity 
divisions of this court, or the same may be heard and 
disposed of by the justice in the circuit division of 
the court before whom the cause is pending, in which 
latter event, and for the purposes of the case, such 
justice shall be deemed to be holding an equity divi¬ 
sion of the court; and if, upon disposition of the 
equitable issue, there then remains an issue or issues 
of law, the same shall be triable in the usual and ap¬ 
propriate mode.” 

To the plea setting up the equitable defense, Le¬ 
high, by leave of court, filed several replications (R. 
p. 35). On the plea alleging no final award had been 
made, Lehigh joined issue. 

The cause came on for trial, solely upon the equi¬ 
table defense, before Justice Luhring, sitting as an 


equity court, as provided by the Rule aforesaid (R. 
pp. 72, 200). i 

The record shows that on November 9, l[928, Rust 
entered into a contract with the United Statbs for the 
erection of an extension to the Government] Printing 
Office in this city, and that on the 6th day <i)f Decem¬ 
ber, 1928, it entered into a contract with itehigh by 
which the latter agreed to furnish all labor, ^materials, 
tools and equipment required to deliver knd erect 
complete all structural steel for said extension. All 
general conditions, drawings and specifications of the 
contract between the Government and Rust \y ere made 
a part of the agreement between Lehigh gnd Rust, 
and Lehigh assumed towards Rust all the Obligations 
and responsibilities that Rust, by its contract with 
the Government, assumed towards the latter (R. pp. 
11, 12 and 221). 

The contract between the parties contained, among 
others, the following provision, known as Section 7A 
thereof (R. p. 14): j 

(7A.) Should the subcontractor be Obstructed 
or delayed in the prosecution or completion of 
the work by any act, neglect, delay or default of 
the contractor, or any subcontractor employed by 
the contractor, upon the work, then the con¬ 
tractor hereby covenants and agrees to indemnify 
and save harmless the subcontractor from any 
loss or damages which he may sustain ks a result 
thereof. 

i 

The agreement required Rust to furnish Lehigh a 
clear site to begin work on or before January 15, 
1929, and required Lehigh to complete its work on or 
before April 15, 1929 (R. p. 11). It contained a 
further provision to the effect that any controversies 
which might arise between the parties with | respect to 
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the work should be referred for determination to 
three disinterested arbitrators, one each to be ap¬ 
pointed by the parties to the contract and the third 
by the two thus chosen, and that the decision of anv 
two of the arbitrators should be binding upon the 
parties (R. p. 20). 

The site upon which the extension was to be lo¬ 
cated was covered bv old buildings which had to be 
torn down, and hence no soil tests could be made 
prior to the letting of the contract to Rust (R. p. 325). 

After Rust had completed excavating for founda¬ 
tions to the level required by the plans and specifica¬ 
tions furnished by the Government, it was discovered 
by the government engineer that the condition of the 
soil at the bottom of the excavation was of such char¬ 
acter as to render it unsuitable for foundation pur¬ 
poses because of the presence of subterranean water. 
The Government thereupon ordered work stopped 
until tests could be made to determine the depth to 
which the excavation for foundations and footings 
should be extended and widened (R. p. 220). Rust 
was thus prevented from going forward with the 
work until these tests were completed. More than 
two months were consumed in sinking test pits and 
making pipe tests before the Government indicated 
to Rust the depth to which the excavation should be 
carried (R. pp. 144, 154, 171, 172). This delay, neces¬ 
sarily, prevented Lehigh from going forward with its 
structural steel work. After the concrete foundations 
had been put in place by Rust, Lehigh claimed that it 
was further delayed because of the failure of Rust to 
cut niches or pockets in the wall of the old building to 
receive the steel framework of the extension. This 
latter claim was disallowed by the arbitrators. 
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On March 1, 1929, Lehigh for the first! time ad¬ 
vised Rust by letter that it would make claim upon 
Rust for damages due to the delay occasioned by 
the soil and foundation conditions encountered at the 
job, and in response to such letter Rust jwrote Le¬ 
high on March 6, 1929, as follows: j 

“The delay you have suffered in thiii matter is 
entirely due to the necessity of the Government’s 
making soil tests and changing foundations, and 
as this is a matter over which we haye no con¬ 
trol you are not justified under our subcontract 
agreement in making any claim for the extra ex¬ 
penses incurred by you in this connection. We 
wish to advise, however, that we shall be glad to 
have a claim presented to the Government cover¬ 
ing such extra expense on your part, and if the 
same is allowed by them of course ybu will re¬ 
ceive reimbursement. Otherwise, we Relieve you 
will agree, upon further consideration that you 
have no claim against us, and that such matters 
are part of the risk incidentally assumed when 
you took the job” (R. p. 226). 

Rust’s willingness to thus present a clpim to the 
Government on Lehigh’s behalf was based upon the 
fact that Rust’s contract with the Government did 
not contain any specific provision againstj claims on 
the part of the contractor for damages on account 
of delays, and it was thought that such a c^aim, under 
the particular circumstances of the unforeseen oc¬ 
currences which had delayed the work, n^ight be al¬ 
lowable (R. p. 172). j 

Thereafter, Lehigh submitted to Rust ja specifica¬ 
tion of its claim, which Rust submitted ty) the Gov¬ 
ernment on Lehigh’s behalf, which claijm was re¬ 
jected by the Government because it was pot a claim 
for material or labor going into the building, and for 
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the further ireason that it lacked itemization and was 
not substantiated by invoices, etc., or other support¬ 
ing' evidence (R. p. 145). Rust had repeatedly re¬ 
quested Lehigh to furnish such data. 

Thereafter, Lehigh submitted to Rust, several 
statements of its claims varying in amount from 
sixteen to forty-five thousand dollars (R. pp. 79, 80, 
81), each claim so submitted by Lehigh being accom¬ 
panied by a letter containing a statement that the 
claim was submitted without prejudice to its rights 
against Ruskt (R. pp. 173, 174). None of the claims 
thus submitted by Lehigh was supported by invoice, 
voucher, receipt or other evidence showing that the 
losses thus claimed had actually been sustained or 
paid by Lehigh (R. p. 170). 

Before its work was completed as required by the 
contract, Lehigh demanded that its claims against 
Rust be submitted to arbitration and requested Rust 
to nominate its arbitrator (R. p. 168). 

Following the appointment of the three arbitra¬ 
tors, Rust repeatedly requested Lehigh to furnish it 
with a definite and complete specification of Lehigh’s 
claims; and on October 24, 1930, Mr. Kift, Treasurer 
of Lehigh, wrote to Mr. Eidlitz, the arbitrator ap¬ 
pointed by Lehigh, as follows: 

“Mr. Mullen has doubtless related to vou we 

m/ 

have again received a request direct from the 
Rust Engineering Company for specific informa¬ 
tion concerning our claims, but following your 
advice I have not even answered their letter.” 

On March 30, 1931, the arbitrators began their in- 
vestigationinto the matters in dispute and heard testi¬ 
mony on March 30 and 31, 1931. The proceedings 
before the arbitrators were stenographically report- 




I 

I 

I 

i 

i 

! 

ed, a digest of the report being attached to the record 
herein and designated as “Exhibit A” (Rl pp. 264- 
331). ' | 

At the commencement of the hearing on[ the first 
day counsel for Lehigh presented to each oil the arbi¬ 
trators and to counsel for Rust a copy of Lehigh’s 
specification of its claims against Rusty totalling 
$36,748.68, plus interest of $6,397.83 (R. ppi 210-217). 

It was presumably the intention of Lehigh in thus 
presenting tills statement of its claims atj the com¬ 
mencement of the arbitration hearing to follow it up 
with evidence of specific money loss or damage al¬ 
leged to have been sustained by Lehigh, but at an 
early stage of the hearing the procedure wgs changed 
to restrict the inquiry to the question of delays and 
responsibility therefor. 

This change occurred at an interruption <j)f the pro¬ 
ceedings when Lehigh undertook to provb, through 
the testimony of its witness, Hull, and by! reference 
to its daily reports, the number of men) they had 
working the very first day they were onj the job— 
April 25, 1929. Whereupon Rust offered tb disprove, 
by reference to its own records and witnesses, such 
number of men thus asserted by Lehigh. Thereupon, 
after discussion between the arbitrators jand coun¬ 
sel, the arbitrators announced the change of pro¬ 
cedure indicated (R. pp. 289, 290) in the preceding 
paragraph. The procedure thus adopted was never 
changed, although it was reannounced on sbveral sub¬ 
sequent occasions and further restricted during the 
arbitration hearing (R. pp. 299, 300, 31Cj, 311, 312, 
318, 319, 320, 321, 322, 327, 328, 329). j 
The statement of Lehigh’s claims presented by it 
at the commencement of the arbitration hearing was 
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not again referred to throughout the entire hearing 
until the end of the second day, and after the con¬ 
clusion of the testimony; at which time it was re- 
affirmed by Lehigh as its unproved statement of claim. 
On Rust’s objection, however, such statement was by 
the unanimous action of the arbitrators excluded 
from all consideration as evidence (R. pp. 330, 331). 

On the dav following the two davs hearing before 
the arbitrators, to wit, April 1, 1931, the following- 
writing was presented by the arbitrators to counsel 
for the parties: 

“The arbitrators have determined that, as 
there are so many details and dates that are es- 
sential to be worked out before the arbitrators 
can arrive at a conclusion, a digest and summary 
of the 1 evidence and exhibits must be prepared. 
While this is being done bv the arbitrators, the 
Lehigh Company shall present to the arbitrators 
and the Rust Company a completely itemized 
statement of their claims, together with a brief 
on such claims, and any other matter in support 
of same, and the Rust Company shall make an¬ 
swer to the arbitrators concerning such claim as 
filed by the Lehigh Company by brief in support 
of their contention of such claim, together with 
any other matter affecting the case at issue; 
these documents to be in triplicate and mailed to 
each arbitrator. When these have been received, 
the arbitrators believe they will be in a position 
to render a complete and final decision” (R. pp. 
121 - 122 ). 

On May 19, 1931, Lehigh filed its first brief (R. p. 
260), in which it introduced as new evidence certain 
claims covering damages sustained by it as the result 
of the alleged delay caused by the aforesaid soil con¬ 
dition. Rust filed its reply brief, in which it de- 
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manded tlie right to examine the records! and wit¬ 
nesses of Lehigh with respect to its claims for money 
losses. Such demand was as follows: 

“In view of all the facts thus far Established 
in tills controversy and previously pointed out 
herein, together with the legal effect of! the agree¬ 
ment of the parties, Rust has not attempted to 
consider in detail the items purporting to make 
up Lehigh’s claim, although in a fe\\j instances 
glaring discrepancies and false statements therein 
have been exposed. 

“The only adequate method of investigating 
such details is the production of appropriate 
records and witnesses for thorough examination 
into such matters. Without modifying in the 
least particular its complete denial of responsi¬ 
bility to Lehigh for any portion whatsoever of 
Lehigh’s claim, Rust hereby formally demands 
its right to such opportunitv for examination” 
(R. p.82). ' j 

This demand was repeated in a second brief filed 
by Rust in reply to Lehigh’s second brief ^R. p. 207). 

Without affording Rust the opportunity [to examine 
the books, records and witnesses of Lehigh regarding 
this new evidence or on the question of dainages gen¬ 
erally, as demanded (R. pp. 94, 140, 141,! 259, 260), 
the arbitrators met on October 21, 1931, and two of 
them signed the alleged avrard for $27,912.72, upon 
which the instant suit was brought. Of tjhis amount 
$9,371.12 was admitted by Rust as being the balance 
due on their contract and has been paid. 

Hart, the arbitrator appointed by Rust, j declined to 
then join in the award (R. p. 128), and it |was agreed 
among the arbitrators that the award shbuld remain 
in his possession to allow him further opportunity to 
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consider whether lie would join with the others. If 
he concluded so to do, the award was to be rewritten 
in conformity with a form left with him by Eidlitz, 
the arbitrator appointed by Lehigh (R. pp. 128, 129, 
133, 134, 137, 202, 203). It was also understood by the 
arbitrators that neither of the parties should be noti¬ 
fied of what had occurred until after Hart had deter¬ 
mined whether or not he would join in the award (R. 

p. 128). 

The next morning, Oehmann, who had been selected 

bv Eidlitz i and Hart as the third member of the 
%■ 

board, called Hart on the telephone and stated that he 
was dissatisfied with the award for the reason that 
no evidence had been produced as to money damages. 
On the following day, October 23, 1931, Oehmann 
came to Hart’s office and struck his name from the 
alleged award (R. p. 127). 

Rust refused to perform the award on the ground 
that it was not a final award, and on the further 
ground that the arbitrators had been guilty of mis¬ 
conduct in i refusing to permit Rust to examine the 
books, records and witnesses of Lehigh with respect 
to damages. 

In the course of the trial, Rust offered in evidence 
a letter written by Thomas, counsel for Lehigh (R. p. 
87), as tending to prove that it was the understanding 
of the parties and the arbitrators, that an opportunity 
would be afforded the parties to present testimony on 
the question of damages, but the Court, on the objec¬ 
tion of Lehigh, excluded the letter, to which action of 
the court Rust duly excepted. 

Lehigh, in the course of the trial offered in evidence 
a letter written by Rust’s attorney to the Comptroller 
General (R. p. 178), to which letter Rust objected, on 
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the ground that it was immaterial and incompetent, 
which objection was overruled, and an j exception 
noted. 

I 

At the close of the testimony, the court took the 
case under consideration, with leave to the 'parties to 
file briefs in support of their contentions. Ijtust being 
regarded by the court as the plaintiff under its equi¬ 
table plea, was required to file the first qrief. Le¬ 
high, in its reply brief, urged the court to decide the 
entire controversy between the parties, notwithstand¬ 
ing there had been no waiver by Rust of its right to 
trial by jury on its second plea in which it challenged 
the finality of the award. As a justification for this 
position Lehigh argued that testimony had been of¬ 
fered by both parties with respect to the phrely legal 
defense. In its reply brief, Rust denied tlje right of 
the court, sitting as a court of equity, to pass upon 
its purely legal defense to the action and insisted 
upon its right to a trial by jury on the issue presented 
by its second plea. The court, however, notwithstand¬ 
ing said protest, proceeded to rule against Rust on 
both its equitable and legal defense, and efntered the 
decree, from which the present appeal is prosecuted. 

To the action of the court in excluding and admit¬ 
ting the aforesaid letters, and to its action jn entering 
the decree, Rust excepted, and upon said I exceptions 
bases the following: j 

I 

Assigrnneni of Errors 

1. The court erred in deciding the issues presented 
by the second amended plea filed June 3, i933, which 
challenged the finality of the alleged award, thus de¬ 
priving the defendant of its right to a trial! by jury of 
those issues. 
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2. The court erred in finding that both parties, 
without objection, presented evidence on the issue 
raised by the second plea filed June 3, 1933, and the 
joinder of issue thereon. 

3. The court erred in holding that the arbitrators 
had the right to consider the claim presented by the 
defendant to the Government on behalf of plaintiff, 
as an admission by the defendant that the plaintiff 
had sustaihed damage in the amount of that claim 
resulting from foundation delays, without affording 
the defendant any opportunity to offer evidence or 
cross-examine plaintiff’s witnesses for the purpose of 
explaining or contradicting such alleged admission. 

4. The court erred in holding that the arbitrators 
had the right to consider the testimony of Hendricks, 
Hull, Constantine, Brady and Ritter as furnishing a 
basis for determining the money losses claimed to 
have been sustained by the plaintiff. 

5. The court erred in finding that the arbitrators 
had accorded the defendant full opportunity to cross- 
examine and that the defendant did cross-examine the 
witnesses named in the preceding assignment on the 
question of money losses sustained by the plaintiff. 

6. The. court erred in finding that because the arbi¬ 
trators Eidlitz and Oehmann were experienced in 
building construction and the settlement of disputes 
between builders, they w^ere qualified and authorized 
to ascertain and aw r ard damages against the defend¬ 
ant without the testimony of witnesses or documen¬ 
tary evidence concerning such damages, and without 
opportunity to the defendant to investigate or refute 
such finding by the arbitrators. 

7. The court erred in finding that the arbitrators 
had before them legal evidence both oral and written 
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in support of the damages alleged to have j been sus¬ 
tained by plaintiff from which the arbitrators were 
able to find and did find that the damage j sustained 
by plaintiff was $27,912.72. 

8. The court erred in holding that the testimony of 
Hart and Oehmann as to what occurred dn October 
21, 1931, the day the alleged award was Isigned by 
Eidlitz and Oehmann, was offered by the defendant 
in support of its second plea filed June 3, 1933. 

9. The court erred in not holding that the testi¬ 
mony mentioned in the preceding assignment was of¬ 
fered in support of the equitable plea and is explain¬ 
ing the contention of arbitrator Hart thit no evi- 
dence of the actual money loss, if any, sustained by 
plaintiff had been received by the arbitrators, and 
that evidence of damages actuallv suffered bv plain¬ 
tiff would have to be presented before the Arbitrators 
could make an award. 

10. The court erred in finding that the paiper signed 
by Eidlitz and Oehmann on October 21, lj?31, was a 
final and complete award. 

11. The court erred in not holding that ^aid award 
was not final, but tentative onlv. 

12. The court erred in finding that in tlje proceed¬ 
ings before them, the arbitrators were not guilty of 
misconduct in refusing to require the production of 
plaintiff’s books and records and its witnesses for in¬ 
vestigation and examination concerning ! its actual 
losses, as demanded by the defendant, and! in holding 
that said proceedings were fairly and hohestly con¬ 
ducted, and both parties given every opportunity to 
fully present all evidence relevant to the matters in 
issue between them. 

13. The court erred in excluding from tljie evidence 
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the letter of August 26, 1931, from Thomas to Kift. 

14. The court erred in admitting in evidence the let¬ 
ter from Hinton to the Supervising Architect of 
March 2, 1931. 

15. The court erred in holding that the defendant 
had waived its right to a trial by jury on the issues 
of fact presented by its law plea filed June 3, 1933, 
in the absence of a written stipulation to that effect, 
as required by Section 70 of the Code of Law (1901) 
of the District of Columbia. 

16. The court erred in finding that it was stipulated 
bv counsel that certain of the documentary evidence, 
consisting of daily time records, payroll sheets, diar¬ 
ies, ordersy records of shipments, progress reports, 
and photographs, considered by the arbitrators, had 
been lost. 

17. The court erred in finding that the testimony of 
the witnesses dealt, not alone with the question of re¬ 
sponsibility for the foundation delay, but also with 
the question of the amount of damages sustained by 
Lehigh by reason of such delay. 

18. The court erred in finding that the Statement of 
Claim presented by Lehigh at the arbitration hearing 
was not received and considered bv the arbitrators as 
evidence. 

19. The court erred in holding that the majority of 
the arbitrators, after due deliberation, finally reached 
an agreement and award. 

20. The court erred in finding that the arbitrators 
did receive and hear evidence on the subject of the 
damages sustained by the plaintiff. 
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ARGUMENT 

Rust Was Entitled to Jury Trial \ 

\ 

As assignments of error numbered 1, 2, 8, 9, 10, 11, 
15 and 19 all relate to the question of the finality of 
the alleged award, and the right of the court, sitting 
as a court of equity, to decide that question] without 
a waiver by Rust of its right to a trial by juJ*y on the 
issue presented by its law plea, they will be discussed 
together. 

Section 70 of the 1901 Code for the District of Co¬ 
lumbia provides: 

“Issues of fact in civil causes may be jried and 
determined by the court without the intervention 
of a jury whenever the parties or their Attorneys 
of record file with the clerk a stipulation in writ¬ 
ing waiving a jury. The finding of the court 
upon the facts, which may be either general or 
special, shall have the same effect as thje verdict 
of a jury.” j 

By Act of May 29, 1930, Chapter 357, 46 jstat. 486, 
Title 28, U.S.C.A., Sec. 773, the general federal stat¬ 
ute on this subject was amended to read as fallows: 

Issues of fact in civil cases in any district court 
may be tried and determined by the court, with¬ 
out the intervention of a jury, whenever} the par¬ 
ties, or their attorneys of record, agree to waive 
a jury by a stipulation in writing filedj with the 
clerk or by an oral stipulation made I in open 
court and entered in the record. The finding of 
the court upon the facts, which may be either 
general or special, shall have the same! effect as 
the verdict of a jury. 

It does not appear that Section 70 of fhe Code, 
supra, was repealed by the Act. of May 29, 1930, or in 
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any respect changed or modified; on the contrary, the 
amended Act appears to be restricted to the United 
States District Courts and does not purport to be 
applicable to the District of Columbia. 

However, it is not perceived how either Act could 
be so construed as to authorize the court to denv Rust 
its right to trial by jury on its first plea. It is not 
claimed that any stipulation in writing was signed by 
the parties and filed with the clerk, or that any oral 
stipulation waiving trial by jury was made in open 
court and entered in the record. The action of the 
court is sought to be justified solely on the ground 
that certain evidence was offered by the parties re¬ 
specting the circumstances attendant upon the execu¬ 
tion of the award. 

In Baylis v. Travelers’ Insurance Co., 113 U. S. 
316, 28 Law ed. 989, the suit was upon a policy of ac¬ 
cident insurance, the plaintiff claiming that the as¬ 
sured died as the result of accidentally taking poison¬ 
ous drugs when in fact he intended to take a wholly 
different medicine and in a different manner. 

An issue was made by a denial of this allegation so 
far as it charged that the poisonous drugs were taken 
by accident. The cause came on for trial by jury, 
whereupon the plaintiff put in evidence the policy of 
insurance, proved the fact and circumstances of 
death, and notice thereof to the defendant. Defend¬ 
ant moved to dismiss the complaint on the ground 
that the evidence was insufficient to sustain a verdict. 
The motion being denied, plaintiff insisted that the 
evidence presented questions of fact for decision by 
the jury, and asked that the case be so submitted. 
The court, however, refused to submit the cause to 
the jury and directed a verdict for the plaintiff for 
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the full amount claimed subject to the opinion of the 
court upon the question whether the facts proved 
were sufficient to render the defendant liable upon its 
policy. The jury having accordingly rendered a ver¬ 
dict for the plaintiff for the amount claimed, the 
defendant moved for judgment in its favor on the 
pleadings and minutes of the trial. Judgment was 

I 

accordingly rendered for the defendant jupon the 
opinion of the judge. In reversing the i judgment 
thus rendered, it was said: j 

But, without a waiver of the right cjf trial by 
jury, by consent of parties, the court j errs if it 
substitutes itself for the jury and, padsing upon 
the effect of the evidence, finds the! facts in¬ 
volved in the issue, and renders judgment thereon. 

This is what was done in the present case. It 
may be that the conclusions of fact reached and 
stated by the court are correct and, when prop¬ 
erly ascertained, that they require su<£h a judg¬ 
ment as was rendered. That is a qujestion not 
before us. The plaintiff in error complains that 
he was entitled to have the evidence submitted to 
the jury and to the benefit of such conclusions of 
fact as it might justifiably have drawn; a right 
he demanded and did not waive; and that he has 
been deprived of it, by the act of the cburt, in en¬ 
tering a judgment against him on its own view 
of the evidence, without the intervention of a 
jury. i 

In this particular, we think error ha^ been well 
assigned. I 

The right of trial by jury in the courts of the 
United States is expressly secured b^ the Sev¬ 
enth Article of Amendment to the Constitution, 
and Congress has, by statute, provided for the 
trial of issues of fact, in civil cases b^ the court 
without the intervention of a jury by a stipulation 
in writing. 
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This constitutional right this court has always 
guarded with jealousy. 

In Slocum v. New York Life Insurance Company, 
228 U. S.i 364, 57 Law ed. 889, the Supreme Court 
quoted with approval and followed Baylis v. Travel¬ 
ers 9 Insurance Co. (supra). 

In Eichberg v. U. S. Shipping Board Emergency 
Fleet Corporation, 52 Appeals D. C. 194-196, this 
Court said that a reference to the auditor by the court 
of its own motion or upon the request of one party 
did not atnount to a waiver of a trial by jury if by 
proper exception issues of fact can be framed for sub¬ 
mission to a jury. 

In People v. Metropolitan Surety Company, et al., 
164 Calif. 174, the conclusion was reached that the 
failure to demand a jury trial at the time a case was 
called for trial, as provided by rule of court, would 
not constitute a waiver of such trial where the record 
failed to disclose such a waiver. 

In the recent cases of Enelow and Adam,os v. New 
York Life Insurance Company, decided by the Su¬ 
preme Court of the United States January 7, 1935, 
and reported in Vol. 79, No. 5 Law Edition Advance 
Opinions 1934-5, pp. 247-250, it appeared that suits 
were filed on policies of insurance issued by the de¬ 
fendant. It defended on the ground that the policies 
had been obtained bv false and fraudulent statements 
contained in the applications. Replies were filed by 
the petitioners denying that the answers in the appli¬ 
cations were either false or fraudulent. The defend¬ 
ant then presented petitions asking that the “equi¬ 
table issue” raised by the defense and the plain¬ 
tiff’s replies should be heard pursuant to section 
274b of the Judicial Code by a chancellor according to 
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equity procedure in advance of the trial bjj jury at 
law of any purely legal issues. 

Over the protests of the petitioners, the causes were 
heard by the district court sitting as a jcourt of 
equity, and decrees were entered cancelling! the poli¬ 
cies. These decrees were affirmed by the circuit court 
of appeals. In reversing the latter court the [Supreme 
Court held that the issues presented by [ the de¬ 
fenses, to wit, the false and fraudulent statements in 
the applications, were available in an action at lav/ 
and that the petitioners were entitled to have those 
issues passed upon by a jury. 

In the instant case the record does not disjclose any 
waiver by Rust of its right to trial by jujry in the 
manner prescribed by either the Code or th4 Federal 
statute, supra. No entry appears to have bben made 
by the clerk or by the judge with respect to | any such 
waiver. The sole ground upon which thd plaintiff 
claims there was such a waiver is that certain testi¬ 
mony was received, without objection, relating to the 
circumstances surrounding the execution of the award. 

No authoritv has been found and none Was cited 
below in support of this contention of Lehigh. How¬ 
ever, even if it be conceded that a failure to object 
to testimony clearly irrelevant to questions [raised by 
an equitable plea would constitute a waiver of the 
right to trial by jury of questions raised jby a law 
plea, filed in the same cause, yet it is respectfully 
submitted that an examination of the testimony so 
regarded by the court below in the instantj case will 
disclose that it wa\s relevant to the question of the 
misconduct of the arbitrators raised by the[ equitable 
plea herein. All of this testimony tended to show 
that arbitrator Hart was insisting throughout, and at 
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the time of the execution of the award, that there was 
no evidence of money damages sufficient to justify the 
arbitrators in making an award. It was because of 
the absence of such evidence that he declined to join 
in the alleged award. 

In this connection the attention of the court is 
directed to the testimony of Oehmann (R. p. 135); 
Hart (R. pp. 94, 257), and Eidlitz (R. pp. 187, 202). 

It is respectfully submitted that the court erred in 
denying Rust a trial by jury on its purely legal de¬ 
fense. 

• The Award Was Not Final 

Conceding, for the purposes of the present discus¬ 
sion only, that the court had the right, in the absence 
of a written or oral waiver entered of record, to de¬ 
termine the question of whether a final award had 
been made, it is respectfully submitted that the testi- 
monv does not warrant the conclusion reached. 

The testimony of all the arbitrators is clearly to the 
effect that the award was not regarded as final on 
October 21, 1931, for it appears, without contradic¬ 
tion, that the paper signed by Eidlitz and Oehmann 
was to be retained by Hart for further consideration 
by him as to whether or not he would join with the 
others (R. pp. 127, 129, 133, 134, 137, 200, 202). It is 
also established by the testimony of the three arbi¬ 
trators that in the event Hart concluded to join the 
others in the award, it was to be rewritten in con¬ 
formity with the draft left with Hart by Eidlitz (R. 
pp. 200, 202). This draft was in Eidlitz’s handwrit¬ 
ing and was produced at the trial by Hart (R. p. 
129). Furthermore, it w^as agreed by the arbitrators 
that neither of the parties to the arbitration should 
be notified of the action of the tv r o arbitrators who 
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signed the award until Hart had determined whether 

i 

he would join with them (Oehmann, R. p. 1134), (Eid¬ 
litz, R. p. 203), (Hart, R. pp. 104, 127). j 

It also appears from the testimony of Hiart (R. p. 
127) and Oehmann (R. pp. 134, 137) tliat it was 
agreed among the arbitrators that the a\yard must 
be unanimous, otherwise further testimony would 
have to be taken. In this they are corroborated even 
by Eidlitz who says (R. p. 97) that the awjird was to 
be left with Hart pending his decision tj'o make it 
unanimous. 

The matter was thus still under consideration by 
the arbitrators on the 22d of October, ^931, when 
Oehmann notified Hart that he was dissatisfied with 
the tentative conclusion reached the previous day and 
desired to withdraw his name from the award. On 
the following day, Oehmann in fact removed his name 
from the award. j 

Suppose both Eidlitz and Oehmann after separat¬ 
ing on the afternoon of October 21 had concluded that 
there was an error in the award, and that Evidence as 
to the actual money losses sustained by Lehigh 
should have been received, could it reasonably be 
argued that they had so far laid down their authority 
as arbitrators that they could not legally have cor¬ 
rected the award on October 22, before it had left 
their possession and before the parties tb the cause 
had received any notice of what had been done? On 
the contrary, it is believed that so long ^is there re¬ 
mained anything to be done with respect to the final 
making of the award, it was within the ppwer of the 
arbitrators, and was their duty, to corredt any error 
they believed they had made. 

In Williams v. Rumbaatgh, 5 Lea (Tepn.) 606, it 
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appeared that the parties had submitted the matter 
in dispute between them to two arbitrators with a 
stipulation that they might select an umpire. 

The arbitrators met, made an award in writing, 
which was signed and delivered to a clerk with direc¬ 
tions to copy it, it being the intention of the arbitra¬ 
tors to sign the copy, when completed, and deliver it 
to one of the parties, and the original thereof to the 
other. Neither of the parties was present when the 
arbitrators made the award, but one of them, who was 
nearby, was informed bv one of the arbitrators that 
an award had been made and was directed to go to a 
certain store where the award might be inspected. 
When the copy of the award was prepared, one of the 
arbitrators refused to sign it. The party who was 
neither present nor nearby at the time the award was 
made was informed that the arbitrators had failed 
settle the dispute. In discussing the question of 
whether or not this award was final and valid, the 
court said: 

“It is no doubt true that when arbitrators have 
made and delivered or published their award as 
a complete instrument their power over the mat¬ 
ter is at an end, they cannot re-open or recon¬ 
sider it. * * * It is also true that it is in general 
unnecessary, in order to complete the award and 
make it final, that each party should be furnished 
with a copy, unless this is expressly stipulated in 
the submission. The question whether the mat¬ 
ter has passed beyond the control of the arbitra¬ 
tors depends upon whether they had completed 
their award in accordance with their purpose as 
to the manner of publication or delivery. In 
other words, if they agree to make out and sign 
two copies, one for each party, and, before this 
is accomplished and before either copy is deliv- 
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ered, either arbitrator refuses lo go further or 
sign the second copy upon the ground!that he is 
not satisfied with its correctness, then jit has not 
passed beyond their control, and it i4 not com¬ 
plete and irrevocable. Such we regard this case.” 

Suppose Hart had concluded to join in :he award, 
and after it had been rewritten, as agreed by the par¬ 
ties, either Oehmann or Eidlitz had declined to sign 
the award in its new form, could it be argued that the 
award in its original form was final and bidding? 

In Caldwell v. Dickinson, 13 Grey (Mass.] 365, arbi¬ 
trators were appointed to determine a boundary dis¬ 
pute. They met, heard the parties, and agreed upon 
a decision. A paper, intended as an awarcf, was pre¬ 
pared, signed and sealed and copies thereof delivered 
to the parties. The arbitrators and the parties met, 
the paper was read to the parties and the chairman of 
the arbitration board stated to the partibs that he 
was uncertain whether the award in fact sjtated what 
had actually been decided. The actual decijsion of the 
board was orally stated to the parties, who were told 
that if the written award did not conform jto the oral 
statement thus made the award would be Amended so 
as to correct any mistakes. The chairman thereafter 
learned that there was a mistake in the awfrrd in that 
it did not fix the boundary line actually agreed upon. 
He thereupon amended the award which was under 


arbitrators 
first paper 
ded by the 


seal, but never presented it to the other 
for their signatures. It was held that the 
was not an award because it was not inteii 
arbitrators as such. 

In Chambers v. McKee & Bros., 185 Pa| St. 105, it 
appeared that a dispute arose as to the j amount of 
natural gas used by two manufacturing plants from 


wells owned by one. Two arbitrators were appointed 
for the purpose of fixing the quantity used by each 
and the amount to be paid by each. The report of the 
arbitrators was submitted to the parties on December 
29, 1891, and on the same day one of the arbitrators 
notified the parties that his assent had been given 
under the influence of an important mistake of fact, 
and that the award was not assented to by him. In 
March, 1892, settlement was made according to the 
award. Four years later suit was brought by the 
plaintiff, Chambers, to require McKee & Bros, to pay 
for gas used by it, notwithstanding payment made 
under the award. On review, it was said: 

“Is she entitled to have an account taken of 
the gas consumed bv McKee & Bros.! We do 
not think the award is in her way. We fully 
agree with the learned judge of the court below 
that the mistake brought to the attention of the 
parties by George H. Browne, one of the arbitra¬ 
tors, soon after the award was made, and before 
any action was taken upon it by either party, was 
of such a character as to prevent its enforcement 
in law or in equity. As the learned judge said: 
‘It was not a mere error of judgment based upon 
established facts, but an error in reference to 
the facts themselves upon which his judgment 
was based, and which he hastened to correct as 
soon as he became aware of his mistake by notify¬ 
ing defendant company to that effect.’ ” 

In the court below Lehigh relied upon several cases 
as supporting its contention that when the arbitrators 
had once signed the award their authority was ex¬ 
hausted. These cases are, because of their distin¬ 
guishing facts, believed not to be controlling. 

For example, in Bayne v. Morris, 1 Wall. 97, the 
arbitrators made two awards, one on January 23 and 
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another on January 26, 1858. The court held that 
having made a final determination of the)matters in 
dispute by the award of January 23, 1858, the arbi¬ 
trators had exhausted their power and could not le¬ 
gally make the second award of January j26, 1858. 

In Hartley v. Henderson, 189 Pa. St. 277, after a 
final award had been made and delivered, the arbitra- 
tors, at the instance of one of the parties hnd without 
the assent of the other, changed the awajrd so as to 
correct an error therein. There was noj doubt that 
the arbitrators in that case meant their ^ward to be 
final, while in the instant case the finality of the 
award is expressly denied in the plea. 

In Brown v. Vawser, 4 East 584, the! submission 
provided that the award should be final jvhen it was 
ready for delivery. After the award hail been pub¬ 
lished, the arbitrators attempted to change it by add¬ 
ing their fee. It was held that they coifld not thus 
alter the award. 

In Henfree v. Bromley, 6 East 309, thi submission 
provided that the arbitrator was to makie his award 
under his hand ready to be delivered by al certain day. 
On that day he awarded the plaintiff 57 pounds and 
signed the award, recommending to the parties by 
parol that they bear the costs of the reference equally. 
He placed the award in the hands of ljiis attorney, 
who notified the defendant that the awaijd was ready 
for delivery. On the same day the unjpire, having 
been informed that the defendant refused to pay his 
share of the costs, struck out the amount and inserted 
66 pounds, so as to include defendant’s share of the 
costs, after which he re-signed the awarcL The court 
said: 

i 

“It was a new and distinct act of judgment 
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formed by him after his authority was spent and 
lie was functus officio. * * * He only intended 
originally to give a recommendation to the parties 
to divide the costs of the reference between them, 
and not to make it a part of his award. Then 
when he found that the defendant would not pay 
his share, he tried to assume his authority again, 
after he had laid it down, which he could not do.” 


In Irvine v. Elnou, 8 East 54, it appeared that after 
having delivered his award the arbitrator attempted 
to correct aii error in computation by making a second 
award. It was held that his power to do so had been 
exhausted. Both parties agreed, however, to set aside 
both awards, as the mistake was admtited by all 
parties. 

It is accordingly submitted that the award was in 
no sense final and that arbitrator Oehmann had the 
right to strike his name from the award if he be¬ 
lieved a mistake had been made. 


There Was No Proper Evidence of Damage 

Since the questions presented by assignment of er¬ 
rors numbered 4, 5, 7, 12, 17 and 20 all relate to the 
question of whether the arbitrators had before them 
evidence relating to the actual monev losses alleged to 
have been sustained by Lehigh which justified the 
making of an award in its favor, they will be dis¬ 
cussed together. 

The court in its opinion stated that there was “evi¬ 
dence properly to be considered by the arbitrators on 
the question of damages, part of which may be found 
in the testimony of Hendricks, * * * Hull, * * * Con¬ 
stantine, a witness for Rust, presenting Diary of The 
Rust Engineering Co. made up from the daily time 
sheets, * * * Brady, * * * and Miss Ritter,” whose 
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respective testimony will be here reviewed for the 
purpose of demonstrating the error of such holding. 

All of the testimony of the foregoing witnesses, ex¬ 
cepting the early portion of that of Heiujricks and 
Hull, was subsequent to the change in the Jprocedure 
previously mentioned, restricting the inquiry to the 
question of delays and responsibility therejfor. 

Hendricks, to whom Lehigh had sublet the erection 
of the steel, testified early in the arbitration hearing 
(R. pp. 276-285) and also toward the clos^ of it (R. 
pp. 217, 218). His early testimony consisted of a de¬ 
scription of the work and the method of handling it, 
the occurrence of delays and their causesj and such 
general matters. His later testimony was limited en¬ 
tirely to delays subsequent to the time Lehigh com¬ 
menced work on the job, as to which the arbitrators 
unanimously agreed Rust was not liable (Rjpp. 75, 90, 
102, 194) and which testimony therefore had no part in 
the present controversy. In his early testimony, Hen¬ 
dricks never attempted to testify as to aijiy matters 
from which alleged money damage could be deter¬ 
mined. He did, however, mention money figures on 
two occasions. First (R. p. 284), in response to a 
question by Mr. Kift, Hendricks stated hq had been 
paid by Lehigh the contract price and around $6700 
in addition to that, and that he had claiijns against 
Lehigh for around $15,000 additional. Ei(jllitz there¬ 
upon asked: “The exact figures, please.” No answer 
was ever made either then or thereafter. It did not 
appear for what the around $6700 was paid to him, 
nor what the around- $15,000 claimed to be still due 
him represented. There is not the slightest sugges¬ 
tion in the record that these approximate amounts of 
money mentioned by Hendricks had anything whatso- 
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ever to do with Rust or with the controversy between 
Rust and Lehigh. Assuming that it was the intention 
to follow up such very general testimony with some¬ 
thing definite and specific, that was never done (R. p. 
170). Immediately thereafter, Hendricks was asked to 
identify his 1 daily reports (R. p. 284), but as he was 
unfamiliar with them, further proof by means of 
them was deferred until the testimony of Hull, Hend¬ 
ricks ’ superintendent, who immediately followed 
Hendricks as a witness at the arbitration hearing (R. 

p. 286). 

The second instance of the mention of money fig¬ 
ures by Hendricks was (R. p. 285) where, just before 
Hendricks was excused, he stated that the strike of 
April 1st was caused by a demand for increase in 
wages by steel erectors from $1.50 to $1.65 per hour; 
which, however, was never followed up with any proof 
as to number of men, dates and hours worked, etc., 
from which the cost of the increase could be com¬ 
puted. It was not followed up with testimony by 
Hendricks as he was unfamiliar with and unable to 
testify from his daily reports which Lehigh appar¬ 
ently intended using for such purpose at the arbitra¬ 
tion hearing. The Hendricks daily reports having 
been made up under the direction of Hull, it was ap¬ 
parently the intention to have Hull use such daily re¬ 
ports in testifying as to the cost of the increase in 
wages brought about by the April strike. 

Much of Hull’s entire testimony was taken up with 
explanation of how the Hendricks daily reports had 
been written by Hull’s wife at night upon Hull’s dic¬ 
tation, partly from memory and partly from “a little 
day book” which he had since destroyed (R. pp. 286, 
287) following which, Hull undertook to testify as to 
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the number of men Hendricks had working the very 
first day they were on the job, April 25, l|929 (R. p. 
288). Baldridge cross-examined Hull concerning the 
information shown on the Hendricks daily report for 
that first day and was proceeding with such cross- 
examination by confronting Hull with Rust’s daily 
diarv for that same dav, which showed that Hendricks 
had only six men on the job instead of nine as shown 
on Hendricks’ daily report and as testified! to by Hull 
(R. pp. 163, 169, 176, 177). Such offer toj refute the 
Hendricks’ daily report and Hull’s testimony as to the 
very first day on the job and the very first item they 
attempted to prove, disrupted the proceedings (R. 
p. 177). Following this interruption, and during a 
discussion between the arbitrators and counsel, Eid- 
litz stated that the arbitrators did not want to go into 
such details at that time, and it was tl}en decided 
that the parties should confine themselvjes 4 4 to the 
main issue in question,” viz., the mattej* of delays 
and responsibility therefor (R. p. 177). Immediately 
thereafter the following statements were made: 

“Mr. Hart: The Arbitrators have suggested to 
counsel for the respective parties that it is pos¬ 
sible matters may be expedited by confining their 
proof and statements at this time tjo the main 
issue in question. I believe it would be well for 
one of counsel to now recite what they will con¬ 
fine their procedure to at this stage [of the arbi¬ 
tration. 

4 'Mr. Garrett: It is agreed that tlje testimony 
to be adduced in this arbitration at this time shall 
be the testimony of the Rust Engineering Com¬ 
pany as to the causes and defenses is to the de¬ 
lays incident to the erection of the ^teel on this 
job and that after they have put th&t testimony 
in the Lehigh Structural Company ihay have an 
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opportunity to adduce rebuttal testimony as to 
that. 

“Mr. Baldridge: Counsel for the Rust Engi¬ 
neering: Company and the Lehigh Structural Steel 
Company agree that the Rust Engineering Com¬ 
pany will now introduce evidence to justify all 
delays incurred by it and by the Lehigh Struc¬ 
tural Steel Companv as a result thereof up to 
April 1, 1929. 

“Mr. Garrett: Go ahead. 

“Mr. Hart: That is in accordance with your 
idea, Mr. Kift? 

“Mr. Kift: Yes. 

“Mr. Hart: And also Mr. Rust? 

“Mr. Rust: Yes” (R. pp. 289, 290). 

It should be observed here that the witness Hull, 
whose testimony had just been begun and had been 
interrupted, was not thereafter recalled to testify con¬ 
cerning preliminary or foundation delays (the only 
subject of the present controversy), although he was 
the only one who knew anything about the Hendricks 
daily reports which were never thereafter referred 
to or used in any way at the arbitration hearing, nor 
were they left with the arbitrators. Indeed, there 
was no occasion to do so since the procedure adopted 
at that stage of the hearing was never changed, al¬ 
though it was reanonunced on several subsequent oc¬ 
casions and further restricted during the arbitration 
hearing (R. pp. 299, 300, 305, 310, 311, 312, 318, 319, 
320, 321, 322, 327, 328, 329). 

Constantine’s testimony related to the experience on 
the job with respect to the soil conditions encountered 
at. the commencement of the work, the procedure of 
the Government concerning same, the changes which 
were made in the foundations and footings because of 
such conditions, and the delays which were incurred 
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as a result thereof, and also as to the extensions of 
time applied for and allowed by the Government to 
Rust because of such delays (R. pp. 305-307,1309, 311, 
312). * | 

In so testifying Constantine used, to refresh his 
memory, Rust’s daily diary kept on the job,[but such 
diary did not have the remotest connection j with the 
amount of the monetary damage alleged to have been 
sustained by Lehigh. Because of the procedure pre¬ 
viously adopted by the arbitrators restricting the in¬ 
quiry to the question of delay and responsibility there¬ 
for, such daily diary was only used by Constantine as 
an aid in testifying to matters of delay and the causes 
thereof, and such diary was never introduced in 
evidence, nor was it left with the arbitrators at or 
subsequent to the hearing. His testimony at no point 
had any reference to the damage which Lehigh was 
claiming it sustained as a result of the delays in¬ 
curred, and by no stretch of the imagination bould any 
of his testimony, nor the Rust daily diaby, be re¬ 
garded as “ evidence properly to be considered by the 
arbitrators on the question of damages.” 

Brady the Governments Construction Engineer, tes¬ 
tified only as to progress of the work, including such 
matters as the soil conditions encountered, the steps 
taken by the Government in consequence thereof, i.e., 
the testing of the soil at each pier location and the 
decision in each case as to extension of pieif footings. 
He also testified as to the time at which he regarded 
the site as being ready for the erection of the steel, 
and to the extensions of time allowed Ru^t for the 
completion of its contract on account of thq soil and 
foundation delays. No portion of his testimony was 
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directed to or concerned with the question of damages 
alleged to have been sustained by Lehigh. 

The testimony of the witness Ritter was limited to 
giving the dates upon which certain shipments of 
steel werei made by Lehigh and the shipping points. 

Prom this point on the testimony of the witnesses 
was confined to the questions of whether there was 
delay and, if so, who was responsible therefor. The 
consideration of the question of damages was deferred 
until the arbitrators had determined the issues of 
delay and responsibility, and was never thereafter re¬ 
sumed. There was an insistent demand bv the arbi- 
trators that the parties limit their testimony to the 
main issues (delay and responsibility), as indicated 
by Hart in his announcement (supra), and the fol¬ 
lowing announcements bv the arbitrators and counsel: 

“Mr. Eidlitz: The Arbitrators having power 
under the arbitration laws to change the method 
of introducing evidence at any time they may see 
fit for the purpose of expediting the case in ques¬ 
tion, now state that they feel that the case being 
submitted bv counsel is bringing out evidence 
which the arbitrators are not concerned with and 
that the way to advance this case to a satisfactory 
and rapid conclusion is for the arbitrators to 
take over the questioning of witnesses, the attor¬ 
neys simply advising their clients as the case 
goes on. 

“When we started this case the attorneys 
agreed between themselves that both reserved the 
right to submit briefs at the conclusion. Briefs 
could only be submited concerning questions of 
law and the arbitrators are not so much con¬ 
cerned with questions of law as they are with 
questions of good business practice. Therefore, 
submitting briefs would only delay the conditions. 
I feel that both sides should agree at this time 


and so enter on the record that the Arbitrators 
shall question witnesses produced by bbth sides 
and shall bring out only such evidence las to the 
Arbitrators seem to be of importance for them 
to decide the proprieties of the case. 

“Mr. Hart properly suggests that couhsel may, 
of course, suggest questions to be asked and coun¬ 
sel should in this particular case give their views 
to the arbitrators as to anv theories of law that 
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they may have concerning the contract j responsi¬ 
bilities. 

“Mr. Hart: In other words, we want some 
statement from counsel as to the applicable pro¬ 
visions of the contracts involved (R. pp. |299, 300). 

“Mr. Eidlitz: After the recess takjm in the 
hearing, the arbitrators explained to both sides to 
the controversv that thev now wish the Rust En- 
gineering Company to produce witnesses to tes¬ 
tify in contradiction of the statements gnd claims 
made by the Lehigh Company that they were de- 
laved in the matter of foundations aid chases, 
and that the testimony is to be confined for the 
present to such evidence . After this evidence has 
been taken the attorneys shall place before the ar¬ 
bitrators their contentions as to the resjoonsibility 
of Lehigh for obligations of the Rust Company to 
the Government, or their contention that Lehigh 
was not so obligated, and that after this has been 
cleared, and presented to the arbitratorthen the 
question of amounts involved, if such question 
arises, shall be determined” (R. p. 305). 

“Mr. Eidlitz: Mr. Duncan, having heard the 
testimony of the Lehigh Structural $teel Com¬ 
pany and their witnesses, is to be introduced to 
offset the testimony of previous witnesses con¬ 
cerning claims of alleged delays on the part of 
the Rust Engineering Company, and it is agreed 
that he is to tell the arbitrators in narrative form 
exactly what he knows concerning these alleged 
delays, without interruption on the part of either 


arbitrators or attorneys, in order to expedite the 
hearing. Is that agreeable (R. p. 310) ? 

4 4 Is it agreed now that Mr. Duncan, in a narra¬ 
tive form, is going to tell us all that he can think 
of relating to this delay, from the viewpoint of 
the Rust Company (R. p. 312) ? 

“Mr. Eidlitz: The arbitrators feel they have 
heard all that seems to them to be important 
concerning this question of delay in cutting, and 
simply want to know whether or not the counsel 
have anything further to introduce concerning 
this delay in cutting” (R. p. 318). 

4 ‘Mr. Hart: Have you anything more that you 
want to present before we discuss the question 
of law? 

44 Mr. Garrett: Not if you are going to put 
evervthing in. 

44 Mr. Hart: You can put in the letters, the re¬ 
plies thereto, and the replies to the replies there¬ 
to. 

44 Mr. Garrett: Very well. 

44 Mf. Hart: And we will accept them. Don’t 
go into the 17th generation. 

4 4 Are you through with it, with that under¬ 
standing, Mr. Garrett? 

44 M,r. Garrett: There is one letter, of May 16 
from Myers to Rust, which I also want to go in. 
They have already produced it, but it has not 
been marked as an exhibit. 

44 Mr. Eidlitz: You are going to put it in?” 

(Thb letter referred to, dated May 16, 1929, 
from Lehigh Structural Steel Company to the 
Rust Engineering Company, was thereupon mark¬ 
ed Lehigh Structural Steel Company Exhibit X). 

44 Mr. Hart: Now, are you through? 

44 Mr. Garrett: Yes, sir. 

44 Mr. Hart: Mr. Baldridge, how about you? Is 
there anything more that you want to say about 
the thing under discussion at this time? 
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“Mr. Baldridge: I want to ask Mr. Djincan one 
question” (R. p. 319). 

“Mr. Eidlitz: Then we are now right down to 
the point where the arbitrators feel jthat they 
have heard all that is required in tlije way of 
evidence concerning the conditions at the build¬ 
ing and what they now want is to have the at¬ 
torneys put before them the question of liability 
or responsibility of one contractor to 'the other. 

“Mr. Eidlitz: Will the attorneys n<jw confine 
themselves entirely to the question of {heir legal 
views of the responsibilities of the tw|o contrac¬ 
tors one to the other or to the Government?” 

Thereupon, during the argument of Mit. Garrett, 

counsel for Lehigh, the following occurred:! 

“Mr. Hart: May I interrupt you a moment? If 
I may say so, it is my opinion that yoh are argu¬ 
ing the facts, and it may be that it a later 
time— 

“Mr. Garrett: I am trying to apply the facts 
to the law. 

“Mr. Hart: That is not what we waht. It may 
be that at a later time the Board willj determine 
that you should present your argument upon the 
facts, but what the Board of Arbitration is con¬ 
cerned with at the preesnt time, as I see it, and I 
hope the other members of the Board Will tell me 
promptly if I am wrong, is this: The{*e is some 
provision in the general contract between the 
Rust Engineering Company and t}ie United 
States Government concerning the responsibility 
to some particular individual for the ’manner in 
which the work is done. Now comes along the 
Rust Engineering Company and they enter into a 
contract with the Lehigh Company, ijtfow, some¬ 
where in that Lehigh-Rust contract is k provision 
that has been called to our attention-Uand I am 
not endeavoring to repeat the exact words— 
whereby the Lehigh bind themselves j to be an¬ 
swerable to all of the provisions of {he general 
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arbitrators or attorneys, in order to expedite the 
hearing. Is that agreeable (R. p. 310) ? 

4 4 Is it agreed now that Mr. Duncan, in a narra¬ 
tive form, is going to tell us all that he can think 
of relating to this delay , from the viewpoint of 
the Rust Company (R. p. 312) ? 

“Mr. Eidlitz: The arbitrators feel they have 
heard all that seems to them to be important 
concerning this question of delay in cutting, and 
simply want to know whether or not the counsel 
have anything further to introduce concerning 
this delay in cutting ” (R. p. 318). 

“Mr. Hart: Have you anything more that you 
want to present before we discuss the question 
of law? 

“Mr. Garrett: Not if you are going to put 
everything in. 

“Mr. Hart: You can put in the letters, the re¬ 
plies thereto, and the replies to the replies there¬ 
to. 

“Mr. Garrett: Very well. 

“Mf. Hart: And we will accept them. Don’t 
go into the 17th generation. 

“Are you through with it, with that under¬ 
standing, Mr. Garrett? 

“M,r. Garrett : There is one letter, of May 16 
from Myers to Rust, which I also want to go in. 
They have already produced it, but it has not 
been marked as an exhibit. 

“Mr. Eidlitz: You are going to put it in?” 

(The letter referred to, dated May 16, 1929, 
from Lehigh Structural Steel Company to the 
Rust Engineering Company, was thereupon mark¬ 
ed Lehigh Structural Steel Company Exhibit X). 

“Mr. Hart: Now, are you through? 

“Mr. Garrett: Yes, sir. 

“Mr. Hart: Mr. Baldridge, how about you? Is 
there anything more that you want to say about 
the thing under discussion at this time? 
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“Mr. Baldridge: I want to ask Mr. Duncan one 
question” (R. p. 319). j 

“Mr. Eidlitz: Then we are now right down to 
the point where the arbitrators feel [that they 
have heard all that is required in thje way of 
evidence concerning the conditions at |the build¬ 
ing and what they now want is to haye the at¬ 
torneys put before them the question of liability 
or responsibility of one contractor to jthe other. 

“Mr. Eidlitz: Will the attorneys now confine 
themselves entirely to the question of their legal 
views of the responsibilities of the two contrac¬ 
tors one to the other or to the Government!” 

Thereupon, during the argument of M t. Garrett, 

counsel for Lehigh, the following occurred :| 

“Mr. Hart: May I interrupt you a moment? If 
I may say so, it is my opinion that you are argu¬ 
ing the facts, and it may be that at a later 
time— 

“Mr. Garrett: I am trying to appl^ the facts 
to the law. 

“Mr. Hart: That is not what we waiit. It may 
be that at a later time the Board willj determine 
that you should present your argument upon the 
facts, but what the Board of Arbitration is con¬ 
cerned with at the preesnt time, as I s^e it, and I 
hope the other members of the Board yvill tell me 
promptly if I am wrong, is this: Thelre is some 
provision in the general contract between the 
Rust Engineering Company and tne United 
States Government concerning the responsibility 
to some particular individual for the [manner in 
which the work is done. Now comes along the 
Rust Engineering Company and they ^nter into a 
contract with the Lehigh Company. Now, some¬ 
where in that Lehigh-Rust contract is a provision 
that has been called to our attention-j-and I am 
not endeavoring to repeat the exa^t words— 
whereby the Lehigh bind themselves| to be an¬ 
swerable to all of the provisions of the general 




contract of the Rust Engineering Company with 
the Lehigh as concerns specifications, drawings, 
and so forth. 

‘‘Mr. Garrett: What that means in this— 
(R. pp. 320, 321). 

“M*. Hart: Just a moment. Then vou call our 
attention to the paragraph in the contract which 
you people call a rider, a 7-A, and that has some 
question as to the Rust Engineering Company 
indemnifying the Lehigh against loss, and so on, 
for delay. 

“Now, what we want to hear you on, Mr. Gar¬ 
rett, is your interpretation of those provisions or 
other applicable provisions of the contract as 
concerns this controversy. That is all we want. 
In other words— 

“Mr. Garrett: I understand you. 

“ML Hart: It is admitted here that there was 
a delay in the beginning of the work. Rust was 
delayed, and the Lehigh could not possibly start 
its contract as of the date that it agreed to do it 
because of the delay that was caused to the Rust 
Company by the United States. Now, therefore, 
does Rust have to stand the responsibility for 
that delay, or will they pass it on to Lehigh and 
both stand together. 

“We want your interpretation of that con¬ 
tract, and not the facts in the case” (R. p. 322). 

‘ 1 Mr. Eidlitz: Is it your contention that Section 
7-A provided that if Rust delayed in any way 
from any cause whatsoever, whether foreseen by 
him or unforeseen by him, it is your contention 
that Clause 7-A means that if Lehigh was delayed 
in starting January 15th with their work, that 
Rust has agreed in that Clause 7-A to pay Le¬ 
high for such damage due to that delay? 

“Mr. Garrett: Most assuredly. 

“Mr. Eidlitz: That is what Mr. Hart has been 
trying to get you to tell us. 

“Mr. Garrett: There cannot be any question 


but what it is entirely Rust’s obligation to be 
ready and they were not ready. It does not mat¬ 
ter what the condition was, governmenjt or any¬ 
thing else, sub-soil—it doesn’t make apy differ¬ 
ence. They have bound themselves by this con¬ 
tract, coupled with the date of starting. They 
have bound themselves to start on that date. 

“Mr. Hart: You are covering a lot of territory 
there, aren’t you? Let me have thaj contract 
there. When you say, ‘or anything blse,’ that 
covers a multiplicity of sins.” 

Thereupon, in response to a question by (Mr. Hart, 
Mr. Garrett announced that he had said all )ie wanted 
to say. 

And thereupon Mr. Hart stated that the arbitrators 
would like to hear from Mr. Baldridge on the subject. 
The following then occurred: 

“Mr. Hart: Now, Mr. Baldridge, we 'would like 
to hear from you on the subject, ahd, under¬ 
stand, as I say, we don’t want a discussion of the 
facts in the case. We want your interpretation 
of this contract. 

“Mr. Baldridge: I understand, and I shall try 
to make my discussion as brief as possible real¬ 
izing how the patience of all of us has jbeen tried. 

“Mr. Hart: Take your time, so lofig as you 
confine yourself to that thing we waht to know 
something about (R. p. 324). 

■ i 

Thereupon, during the course of Mr. Baldridge’s 
argument, the following occurred: 

“Mr. Eidlitz: Aren’t you going into facts in¬ 
stead of law? Aren’t you doing jusi what Mr. 
Garrett was doing, getting down to facts which 
we are going to decide and not confinihg yourself 
to the legal obligations under the contract? 

“Mr. Baldridge: I shall try to pass over them 
briefly, if I may, Mr. Eidlitz.” 


contract of the Rust Engineering Company with 
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and so forth. 

“Mr. Garrett: What that means in this— 
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“Mr. Hart: Just a moment. Then you call our 
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attention to the paragraph in the contract which 
you people call a rider, a 7-A, and that has some 
question as to the Rust Engineering Company 
indemnifying the Lehigh against loss, and so on, 
for delay. 

“Now, what we want to hear you on, Mr. Gar¬ 
rett, is your interpretation of those provisions or 
other applicable provisions of the contract as 
concerns this controversy. That is all we want. 
In other vrords— 

“Mr. Garrett: I understand you. 

“Mr. Hart: It is admitted here that there was 
a delay in the beginning of the work. Rust was 
delayed, and the Lehigh could not possibly start 
its contract as of the date that it agreed to do it 
because of the delay that was caused to the Rust 
Company by the United States. Now, therefore, 
does Rust have to stand the responsibility for 
that delay, or v T ill they pass it on to Lehigh and 
both stand together. 

“We v’ant your interpretation of that con¬ 
tract, and not the facts in the case” (R. p. 322). 

“Mr. Eidlitz: Is it your contention that Section 
7-A provided that if Rust delayed in any way 
from any cause whatsoever, whether foreseen by 
him or unforeseen by him, it is your contention 
that Clause 7-A means that if Lehigh was delayed 
in starting January 15th with their work, that 
Rust has agreed in that Clause 7-A to pay Le¬ 
high for such damage due to that delay? 

“Mr. Garrett: Most assuredly. 

“Mr. Eidlitz: That is what Mr. Hart has been 
trying to get you to tell us. 

“Mr. Garrett: There cannot be any question 


but what it is entirely Rust’s obligation to be 
ready and they were not ready. It does! not mat¬ 
ter what the condition was, government or any¬ 
thing else, sub-soil—it doesn’t make ahy differ¬ 
ence. They have bound themselves by this con¬ 
tract, coupled with the date of starting. They 
have bound themselves to start on thai date. 

“Mr. Hart: You are covering a lot o^ territory 
there, aren’t you? Let me have that! contract 
there. When you say, 4 or anything else,’ that 
covers a multiplicity of sins.” 
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Thereupon, in response to a question by Mr. Hart, 
Mr. Garrett announced that he had said all jie wanted 
to say. 

And thereupon Mr. Hart stated that the Arbitrators 
would like to hear from Mr. Baldridge on the subject. 
The following then occurred: 

“Mr. Hart: Now, Mr. Baldridge, we Would like 
to hear from you on the subject, and, under¬ 
stand, as I say, we don’t want a discussion of the 
facts in the case. We want your interpretation 
of this contract. 

“Mr. Baldridge: I understand, and shall try 
to make my discussion as brief as possible real¬ 
izing how the patience of all of us has been tried. 

“Mr. Hart: Take your time, so long as you 
confine yourself to that thing we waiit to know 
something about (R. p. 324). 

Thereupon, during the course of Mr. ^aldridge’s 
argument, the following occurred: 
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“Mr. Eidlitz: Aren’t you going intb facts in¬ 
stead of law? Aren’t you doing justj what Mr. 
Garrett was doing, getting down to f]acts which 
we are going to decide and not confining yourself 
to the legal obligations under the contract? 

“Mr. Baldridge: I shall try to pass! over them 
briefly, if I may, Mr. Eidlitz.” 
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Thereupon the following occurred, during the 
course of Mr. Baldridge’s argument: 

“Mr. Hart: Let me ask vou briefly if this isn’t 
the fact, as concerns what we might call the pre¬ 
liminary delay by reason of sub-soil and things 
analogous thereto, there seems to be no dispute 
of the fact that there was a delay and the gov¬ 
ernment gave to you people seventy-one days ad¬ 
ditional time by reason of that condition. 

“Mr. Baldridge: That is a fact. 

“Mr. Hart: Now, that is not in dispute, is it! 

“Mr. Baldridge: No. 

“Mr. Hart: Now, the query is who is respon¬ 
sible for the loss to someone by reason of that 
delay . 

“Mr. Baldridge: Right. 

“Mr. Hart: That is what we wanted to hear 
argument on from Mr. Garrett and from you. 
Mr. Garrett has told us that he believes the Rust 
Engineering Company is solely responsible for 
it. You, on the other hand, tell us and read to us 
a provision of the contract, and you say, ‘No, 
this was not a delay of the Rust Engineering 
Company within the meaning of Section 7-A, but 
it was a delay caused by the government, and the 
government is distinct from the contract, and 
therefore we say that Lehigh is equally respon¬ 
sible and must fall with us.’ 

“That is your contention, is it not (R. p. 326)! 

“Mr. Baldridge: Exactly. 

“Mr. Hart: Now, when you get down to the 
question of what I will call ‘alleged delays’, or 
we must call them delays because they were de¬ 
lays, it comes down to a question for the Board 
to determine ivho was responsible for the delays, 
and once we conclude that then we have to go 
into the next premise, isn’t that a factf 

“Mr. Baldridge: Yes, sir. 
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“Mr. Hart: Now, that is what we ijiave before 
us at the present time. 

“Mr. Garrett: It was my understanding that 
the brief was to be filed at the end j of the case 
when it is all in. 

“Mr. Hart: As I understand Mr. Baldridge’s 
question is this: ‘The Board wants to now de¬ 
cide, if possible, as suggested by Mr. ! Eidlitz, the 
legal responsibility for the preliminary delay. 
You have presented your argument and Mr. 
Baldridge has presented his arguinent. Mr. 
Baldridge now raises the question asj to whether 
or not a brief is to be filed before we j decide that 
particular question. 9 

“Mr. Eidlitz: Can we ask Mr.| Baldridge 
whether he wants to file a brief? 

“Mr. Baldridge: I do (R. p. 327). i 

“Mr. Eidlitz: We have already ruWd that if he 
wants to file a brief, you want to haye it. 

“Mr. Hart: Do you want to file a brief? 

“Mr. Garrett: I do if he does, bqt I am not 
anxious to. I am willing to have you gentlemen 
go ahead and decide this thing (R. p. 328). 

“Mr. Eidlitz: The arbitrators ha4e been dis¬ 
cussing this matter and they have iome to the 
conclusion that in view of the fact thit Mr. Bald¬ 
ridge withdrew his privilege of piitting in a 
brief, and that there is no claim for £, brief made 
(R. p. 328) by the other side, that the arbitrators 
have before them all that they need at the present 
time to arrive at one point which th^y must dis¬ 
cuss among themselves and settle. Having set¬ 
tled that point, they will proceed from there on, 
and they do not require the witnesses any 
further. 

“Mr. Eidlitz: This document whioh you gave 
us copies of, which started out with & balance of 
$11,800, and then the additions, making a total 
of $36,748, is that the bill that was j rendered to 
Rust? 



“Mr. : Garrett: It is the statement of our dam¬ 
age at this time. 

“Mr. 1 Eidlitz: That was rendered to Rust? 

“Mr. Garrett: Was that bill rendered to Rust 
or not? 

“Mr. Mullen: The statement was never made 
up before except to assist Mr. Duncan and others. 

“Mr. Baldridge: We have correspondence here, 
the very letters in which Mr. Mullen or Myers 
started out by saying, ‘We will have a $780 claim 
for this.’ I think storage. ‘We will have $1,000 
claim for something else,’ and then later on they 
jumped that up and wrote letters, but at no time 
did any such statement ever present the stagger¬ 
ing figures that are here. That is why I objected 
to it at the time because it is perfectly absurd. 

“Mr. Garrett: We expect to submit proof. 

“Mr. Baldridge: And time and again we asked 
—I think you will find in the correspondence, we 
asked Mr. Kift for a statement of vour claim, 
and by that I expected to get items, but I didn’t, 
I got a lot of lump sums, but even those lump 
sums at first amounted to $16,000. We have let¬ 
ters to show that, and then $18,000, and then you 
got it up to $20,000, and the last that we had 
from you it was jumped all the way up to $30,- 
000, and now here you walk in and (R. p. 329) 
present something for $36,000. I think that sort 
of procedure is terrible and I think the arbitra¬ 
tors will agree with me. That is really not in 
evidence because we were not permitted to cross- 
examine. 

“Mr. Garrett: That is merely the allegations of 
ivhat we expect to prove, and we have not finished 
proving them. 

“Mr. Eidlitz: Well, gentlemen, we have again 
decided that we do not require any witnesses to¬ 
morrow; that the arbitrators will meet at half 
past nine; that sometime after half past nine 
they will announce to the attorneys in the case 
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what they have in mind, or what they have de¬ 
cided, and then from there on the attorneys will 
be advised as to what the arbitrators Vant to do 
about it, if anything. 

“Mr. Baldridge: Gentlemen, I would like to 
dictate to the stenographer a statement. Counsel 
for the Rust Engineering Company hereby de¬ 
mands the exclusion from all consideration at 
the present stage of the proceedings of the state¬ 
ment of claim submitted by counsel for the Le¬ 
high Structural Steel Company at the commence¬ 
ment of this arbitration proceeding. 

“Mr. Hart: Mr. Baldridge, we are foot consid¬ 
ering such papers at all. 

“Mr. Eidlitz: That is absolutely ri^ht. 

“Mr. Oehmann: Absolutely right. 

“Mr. Baldridge: This demand is mide in view 
of the fact that in some manner the statement re¬ 
ferred to entered into a discussion atjthe conclu¬ 
sion of this hearing in which it was indicated to 
counsel for the Rust Engineering Company that 
the money claims of the Lehigh Structural Steel 
Company might have entered into th\e minds of 
one or more of the arbitrators , as evidence. 

“Mr. Eidlitz: I want to go on recoijd here that 
in the face of Mr. Baldridge’s statement, the ar¬ 
bitrators wish to state that this document refer¬ 
red to, and the amounts (R. p. 330) involved, 
have not been considered by them in dny way up 
to the present time. 

“Mr. Hart: I concur in that statement. 

“Mr. Oehmann: I wish also to add that the 
figures we spoke about are in the evidence and 
were recited yesterday morning at t)ie very be¬ 
ginning with reference to the cost of the contract, 
the amount paid by check and the balance. That 
is the only thing we referred to here ] 

“Mr. Baldridge: I beg your pardon if I have 
misunderstood any of the remarks. 

I 
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“Mr. Oehmann: I marked on here that that 
was 0. K. 

“Mr. Eidlitz: By putting that on the record, 

you have put this arbitration in the position that 

either side can destroy it by just that statement 

being in the record. You, of course realize that 

and perhaps did it intentionally, but that is what 

vou have done. 

• 

“Mr. 1 Baldridge: I beg your pardon, Mr. Eid¬ 
litz, I had no thought when this was introduced 
of any such situation developing. I objected to 
it at the time and we changed the procedure. 

“Mr. Eidlitz: By putting that on the record 
you have put the whole arbitration in jeopardy 
and either side can have it thrown out. 

“Mr. Baldridge: In jeopardy as to what, as to 
the consideration of this? 

“MrJ Eidlitz: It is understood that we will 
meet at nine thirty o’clock tomorrow morning; 
that the counsel will be on call, but that the wit¬ 
nesses will not be required” (R. p. 331). 

By the expressions “main issue,” and “one point,” 
used by the arbitrators in their announcements, they 
meant the questions of delay and the responsibility 
therefor (Eidlitz, R. pp. 228, 230), (Hart, R. p. 126). 

The testimony of all the arbitrators is to the effect 
that on the morning of the first day they agreed, and 
announced to the parties, that the testimony must 
thereafter be confined to the questions of delay and 
responsibility therefor, and that if testimony on the 
question of damages thereafter became necessary it 
would be heard after the questions of delay and re¬ 
sponsibility were determined. The arbitrators’ rec¬ 
ord clearly show^s that no testimony on the question 
of damages was thereafter received by the arbitra¬ 
tors, and all of the witnesses in the court below, ex¬ 
cept Eidlitz, so testified. Lehigh was not permitted 
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to offer any proof in support of its statement of 
claim upon which the arbitration was proceeding, the 
arbitrators having announced that they wefe not con¬ 
sidering that statement for any purpose, ai^d this not¬ 
withstanding Garrett’s statements (R. ppj 329, 330) 
that he expected to submit proof in support thereof 
(R. pp. 329, 330, 331). j 

Rust’s objection, supra, to the consideration by the 
arbitrators of Lehigh’s statement of claim for $36,748 
was based upon the ground that, in a discudsion at the 
conclusion of the hearing, it was indicated j to counsel 
for Rust that the money claims of Lehigh jnight have 
entered into the minds of one or more of tjie arbitra¬ 
tors as evidence, notwithstanding the arbitrators had 
frequently stated that they were not considering the 
question of money damages. In response to that 
objection Eidlitz, speaking for the arbitrators, said: 

4 ‘This document referred to, and the amounts 
involved, have not been considered bv them in 
amj way up to the present time.” 

In this announcement, both Hart and Oehmann con- 
curred (R. pp. 330, 331). It thus appear^ that from 
the beginning to the end of the hearings Rust was ad¬ 
vised by all of the arbitrators that claimls for dam¬ 
ages were not being considered. 

Notwithstanding this emphatic and definite an¬ 
nouncement by Eidlitz, concurred in by tlje other ar¬ 
bitrators, Lehigh now relies solely uponi Eidlitz to 
establish its contention that the arbitrators; had before 
them at the close of the hearings sufficient^ competent 
evidence as to damages, to enable them j to make a 
final award. Eidlitz, however, testified (R. p. 225) 
that the arbitrators did not have before them any re¬ 
ceipted bills or vouchers covering payments by Le- 

! ! 


high. It cannot be denied that items appearing 
in the statement of Lehigh’s damages were included 
in the alleged award (E. pp. 76, 77, 210). Since the 
arbitrators, : as shown by their unanimous announce¬ 
ment, supra, did not consider for any purpose the 
amounts involved in Lehigh’s statement of damages, 
how can Lehigli justify an award including any of 
those items? 

Although it thus appears that at the close of the 
hearing, it was clearly understood by all parties 
that the arbitrators were then considering only the 
questions of delay and responsibility therefor, Le¬ 
high now claims that it was then announced by 
counsel for the parties that they closed the case in its 
entirety, and had no further testimony to offer on any 
phase of the controversy. This contention is based 
on the testimony of Eidlitz alone. It has no support 
in the record before the arbitrators. In this, as in 
many other important features of the case, Eidlitz’s 
testimony is at variance, not only with the record, but 
is flatly contradicted by every other witness. Garrett, 
(E. pp. 248, 249); Hart (E. pp. 255, 256); Oehmann 
(E. p. 131); Duncan (E. p. 143); and Baldridge (E. 
pp. 171, 175). When Eidlitz was asked to indicate 
where the announcement as to the closing of the case 
appeared in the record, he answered that he did not 
knoiv whether it was in the record, or not (E. p. 232). 

Eidlitz’s testimony on this point is so inconsistent 
with the subsequent conduct of the arbitrators and 
parties as to virtually destroy its credibility. Lehigh 
in its first brief filed May 19, 1931, introduced new 
evidence on the question of damages (E. pp. 260, 261). 
Eust, in both of its reply briefs, copies of which 
were furnished Lehigh, introduced new evidence and 
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demanded the opportunity to examine Lehigh’s books, 
records and witnesses on the question of damages. 
Upon receipt of Rust’s second brief, Hartjwrote Eid- 
litz, specifically calling his attention to this demand 
of Rust (R. p. 85). Neither the arbitrators nor Le¬ 
high then claimed that Rust had closed its case be- 
fore this demand was made, nor did the! arbitrators 
or the parties in anywise question the propriety of 
this demand. 

On the contrary, if the letter from Thomas to Le- 
high, (R. p. 89) hereinafter discussed, whs revelant, 
it confirms the understanding of all, including Le¬ 
high, that Rust was to be afforded an opportunity to 
examine the records and witnesses of Lehigh on the 
question of damages. 

As supporting such testimony of Eidjitz, Lehigh 
contended that the statement of April 1st, 1931, (R. p. 
45) indicated that the arbitrators understpod that the 
parties had closed their cases and had j waived the 
right to offer evidence in support of and ppposition to 
the damages claimed to have been sustained by Le¬ 
high. The portion of the aforesaid document relied 
upon by Lehigh is as follows: “When these have 
been received, the arbitrators believe thdy will be in 
a position to render a complete and final decision 

In explaining the arbitrators intentioh and under¬ 
standing of this passage, Hart testified tpat the arbi¬ 
trators had in mind that there might be id the brief of 
Rust filed in opposition to that of Lehigh, | one or more 
admissions which would enable the arbitrators to de¬ 
termine the questions of amounts coveted by such 
admissions, but in the event there were nj) admissions 
in Rust ’s brief as to amounts, and there \fras a finding 
by the arbitrators of liability against Rust for de- 


lays, in such event further evidence would have to be 
taken by the arbitrators on the question of amounts 
(R. pp. 91, 92). Not. only was this explanation made 
by Hart in his testimony in the court below, but also 
appears in his letters to Eidlitz of September 26 and 
October 17, 1931, written before the alleged award 
was made, and at a time when there was no dispute 
as to what occurred at the time the paper of April 1, 
1931, was delivered to counsel for the parties (R. pp. 
84, 85). 

Counsel for Rust interpreted the statement of 
April 1st substantially as Hart explained it in his 
testimony, supra, but felt that, because of the provi¬ 
sion of the contract between the parties and the testi- 
monv thus far adduced before the arbitrators, the 
question of ^responsibility must be concluded in favor 
of Rust, in which event no testimony on the question 
of amounts would be required. Nothing was said by 
the arbitrators or counsel for the respective parties 
which could possibly be construed as a waiver by 
either of the parties of the right to offer evidence on 
the question of amounts in the event the arbitrators 
decided the question of liability against Rust. In¬ 
deed the parties took the arbitrators at their word 
when they repeatedly announced that the question of 
amounts would not be considered until after the ques¬ 
tion of liability was determined. The action of the 
arbitrators in requiring Lehigh to file another com¬ 
pletely itemized statement of its claims is easily un¬ 
derstood when it is remembered that at the close of 
the hearings they announced that the statement pre¬ 
viously filed by Lehigh at the commencement of the 
hearing, as well as the amounts involved therein, 
would not be considered by the arbitrators for any 
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purpose. Certainly the arbitrators, in ordim to ob¬ 
serve orderly procedure would want before them 
some specification of Lehigh’s claim to which Rust 
would be afforded an opportunity to reply, j 

Under these circumstances, it is believed that there 
can be no ground for the contention that either of the 
parties intended to waive their right to offer j proof on 
the question of damages. If they did so intend, it is 
utterly impossible to reconcile their subsequent con¬ 
duct with such intention. 

In Thomas v. TFc.sf Jersey R. R. Co., 23 X. J. Eq. 
431, the questions in dispute were, by agreement of 
the parties, in writing and under seal, submitted to 
two arbitrators, whose award was to be mac e, signed 
and ready for delivery on a day fixed. If !the arbi- 
trators could not agree, they were authorised to se¬ 
lect an umpire. 

The question for decision was whether or [not there 
was an agreement of counsel at the close of |the testi¬ 
mony that the cause was to be submitted to I the arbi- 
trators on the evidence and exhibits, and if tliev could 
not agree they should select an umpire, to whom, 
along with the arbitrators, the case would be sub¬ 
mitted without further proof or argument. The wit¬ 
nesses testifying for and against the existence of 
such an agreement were equal in number hnd credi¬ 
bility. It appeared that one of the parties [protested 
against the arbitrators and umpire proceeding with¬ 
out notice and an opportunity to the parties to be 
further heard. The Chancellor held that the proof 
did not show that there was such an agreement as 
relied upon by the defendants, and that the action of 
the arbitrators in thus proceeding without liotice and 
opportunity to the parties to be heard by th^ir proofs 
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and arguments was such misconduct as justified the 
avoidance of the award. 

This ruling was unanimously affirmed in Thomas v. 
West Jersey R. R. Co., 24 N. J. Eq. 573, 576, where 
the court, after stating that such notice and oppor¬ 
tunity to be heard might be waived by an agreement 
of the parties, said: 

“But the waiver must be shown by the party 
asserting it. * * * 

“The burden is obviouslv shifted from the 
party impeaching to the party supporting the 
award, and the controlling question here is, was 
the alleged agreement by the complainants to dis¬ 
pense with such notice and hearing, in fact, made 
by them, as it was supposed and understood to be 
by the defendants? Does the evidence clearly 
establish it? This question was decided by the 
Chancellor in the negative, and to the correct¬ 
ness of that decision, I entirely assent. # * * 
In the words of the Chancellor, ‘My conclusion 
from the whole evidence is, that the conversation 
was such that the counsel for the defendants un¬ 
derstood that it amounted to such agreement, 
and that the counsel for the complainants did not 
so understand it, nor did they intend to assent to 
such agreement; and that there was no such meet¬ 
ing or concurrence of minds as is required to 
constitute an agreement/ ” 

It already appears herein that the testimony of 
Hull as to damages was interrupted very near the 
beginning of the hearing on the first day and the en¬ 
tire procedure changed by order of the arbitrators, 
before this witness had completed his testimony 
as to what happened on the first day of work. 
Neither the Hendricks’ daily reports nor any pay¬ 
roll sheets or other time books or records had been re- 


ceivecl in evidence when the change in procedure oc¬ 
curred (R. pp. 157, 176, 289). Hendricks Kvas later 
recalled as a witness (R. p. 317), but was examined 
only on the question of subsequent delays which are 
not involved in this controversy. The arbitrators’ 
record shows that neither Hull nor Hendficks was 
cross-examined by Rust on the question of j damages, 
for the very obvious reason that the arbitrators did 
not permit either party to go into that question after 
the change in procedure. 

Since Lehigh was not permitted by the arbitrators 
to examine its witnesses as to monev losses! sustained 
by it, but, as previously appears herein, was confined 
to the questions of delay and responsibility} therefor, 
it must follow that Rust was not and could not have 
been afforded an opportunity to examine! Lehigh’s 
witnesses on this prohibited subject. (H^rt, R. pp. 
78, 123, 126; Oehmann, R. p. 132; Duncan, pp. 147, 
148, 167; Baldridge, R. pp. 170, 171; Garjett, R. p. 
249.) 


The foregoing analysis and discussion <}f the evi¬ 
dence, it is believed, clearly discloses that there was 
no testimony before the arbitrators on thp question 
of monev losses sustained bv Lehigh; that! Rust was 
denied the right, claimed by it, to examine!the books, 
records and witnesses of Lehigh on that question; 
that the arbitrators did not have before them any evi¬ 
dence, oral or written, in support of the damages al¬ 
leged to have been sustained by Lehigh; apd that the 
testimony before the arbitrators dealt aloije with the 
questions of delay and responsibility therefor. 

If the foregoing conclusions are sound, then it 
would seem to follow that the arbitrators \yere guilty 
of misconduct in refusing to comply with the demand 
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of Rust to be permitted to examine the books, records 
and witnesses of Lehigh on the question of damages 
and to be afforded an opportunity to refute such 
claims, to say nothing of the refusal of the arbitra¬ 
tors to permit Rust to offer proof of the new matters 
introduced by it in its first brief (R. p. 151). 

The authorities appear to be unanimous in holding 
that whenever it appears that arbitrators have acted 
arbitrarily, or have denied one party the right to pre¬ 
sent his case or to cross-examine adverse witnesses, 
courts will not hesitate to set aside their award. 

Thus in Elmendorf v. Harris, 23 Wendell, 628, 35 
Am. Dec. 587, it was said: 

“But Lord Eldon in reference to that objection, 
said, that by the great principle of eternal justice 
* * * it was impossible that an award could 
stand where the arbitrator heard the one party 
and refused to hear the other. That upon this 
great principle, even if the arbitrator decided 
rightly he had not decided justly and therefore 
the award could not stand.” 

In Hart v. Kennedy, 47 N. J. Eq. 51, the question 
for determination was whether the lands of the com¬ 
plainants had overflowed because of the erection and 
maintenance of a dam on the defendant’s land. The 
parties 

“Agreed to submit the matters in difference be¬ 
tween them to the decision of three competent 
and impartial civil engineers, who understood the 
force, pressure, and effect of water—one to be 
selected by the complainants, another by the de¬ 
fendant, and the third by the other two. The 
three so selected were to survey the ground, take 
levels, and determine—First, whether back-water 
on the lands of the complainants was caused by 
the dam of the defendant, and whether his dam 
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caused water to overflow and damage the lands 
of the complainants; and, second, ifj so, how 
much the dam of the defendant should bfe reduced 
to prevent such back-water.” 

The arbitrators thus selected and empowered re¬ 
fused to permit the defendant to offer evidence to 
show that the complainants’ land was not i damaged 
by the overflow of water, on the ground that they were 
not empowered to do so by the terms of thb submis¬ 
sion. In holding that this refusal of the arbitrators 

v # i 

was such misconduct as vitiated the award, I the court 
said: 

“The other question is, was the refusal of the 
two arbitrators to hear the evidence the defend¬ 
ant asked leave to offer, such gross misbehavior 
as entitles him to a decree vacating the award? 
The evidence was pertinent and material. No 
doubt can be entertained that if he had estab¬ 
lished the facts he asked leave to prov^, by such 
a weight of evidence as would, notwithstanding 
all opposing evidence, have fully demonstrated 
their truth, his proofs would have swept away 
the complainants’ case, root and branch. Arbi¬ 
trations are to be conducted upon the, ordinary 
principles upon which other judicial inquiries are 
conducted. The parties have a right tb be heard 
by their proofs. Their right, in this respect, is a 
primary right. It is founded in natural justice. 
‘The principle,’ said Chief Justice Shencer, in 
Van Cortlandt v. Underhill, 17 Johns. 405-411, ‘is 
so fundamentally just that it requires no ad¬ 
judged eases to support it.’ He also said that a 
denial of it constituted gross and scandalous mis¬ 
behavior. The doctrine that the parties to an ar¬ 
bitration have a right to be heard by thieir proofs 
is an established principle of the jurisprudence of 
this state. * * * But it is contended that no 
such right existed in this case, for the reason 
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that the parties, by their agreement, expressly 
relinquished it. The words of the agreement 
upon which this contention rests are: ‘The three 
persons so selected are to survey the ground, 
take levels, and determine.’ I confess that I am 
wholly unable to discover anything in these words 
which will support even a surmise that the par¬ 
ties meant, by using them, to surrender one of 
the most valuable rights that a litigant engaged 
in a dispute about a question of fact holds, or 
that the parties intended to indicate, by these 
words, that they were willing that the rights 
about which they were disputing should be de¬ 
termined by a very unusual method of trial. 
Understood according to their literal import, 
these words, simply define certain special, and 
perhaps somewhat unusual, duties which the ar¬ 
bitrators, in making up their judgment, w’ere to 
perform, but they do not plainly say that the 
parties meant to give up so vital a right as the 
right to demonstrate by proof the justice and 
righteousness of their respective claims. Nor do 
I think they say anything of that kind by faint 
implication. A right so valuable to the parties, 
and so essential to the accomplishment of justice, 
should not, in any case where the language upon 
which the claim of waiver is based is doubtful or 
equivocal, be held to have been surrendered. 
Nothing short of plain and clear words should be 
considered sufficient for that purpose. It appears 
to be entirely certain that the defendant did not 
understand that he had surrendered this right; 
for at the very first meeting of the arbitrators, as 
his pleadings aver, he ashed permission to lay 
evidence before them, and subsequently renewed * 
his application from time to time until the award 
was made. His conduct shows that, if he had 
given up this right, he did not understand what 
he was doing.' 9 (Italics ours.) 


See also: Thomas v. West Jersey R. R. Cq., supra; 
West Jersey R. R. Co. v. Thomas, 21 N. J.j Eq. 205; 
Thomas v. West Jersey R. R. Co., supra. 

In Halstead v. Seaman, 82 N. Y. 27, it appeared 
that the parties presented written statements of their 
claims and were fully heard in respect to the matters 
set out in such statements. Thereafter thp plaintiff 
offered to produce two witnesses, but did [not show 
what testimony they could give nor in what!respect it 
was material, and did not produce the I witnesses 
named nor did the arbitrators receive the testimony 
of those witnesses. Two of the arbitrators (construed 
the submission as limiting their powers to the act of 
passing upon the statements of the parties] only, and 
so ruled and decided. At the first meeting!, the par¬ 
ties submitted statements, and these being contradic¬ 
tory of each other, the plaintiff insisted pn calling 
witnesses in his behalf to disprove the defendant’s 
statements. The arbitrators refused to fallow the 
plaintiff to produce the witnesses named by him, and 
refused to receive any evidence other than the state¬ 
ments of the parties. The plaintiff, on the second 
and third meeting of the arbitrators asked permission 
to introduce testimony to dispose of or cliar up the 
contradictions in the statements, but the Arbitrators 
refused him such permission. One of the Arbitrators 
insisted to the others upon the examination of wit¬ 
nesses, in order that the statements made ijy the par¬ 
ties might be explained, reconciled or betlter under¬ 
stood, but the other arbitrators refused to Ao so or to 
hear anything but the statements of the parties. In 
commenting upon the action of the arbitrators in this 
regard, the court said: 

| 

“The majority of the arbitrators, hAving abso- 


54 


lutelv refused to hear anv testimony whatever, or 
to allow the plaintiff to produce any witnesses, 
and having placed their refusal upon the ground 
that under the submission their powers were lim¬ 
ited to hearing the statements of the parties, we 
think that it was not necessary for the plaintiff in 
order to preserve his rights, to actually produce, 
or to name his witnesses, or to state what facts 
he intended to prove by them. He did state that 
he proposed to disprove by witnesses the defend¬ 
ant’s written statement, and was not called upon 
for any further specification, but was met by an 
absolute refusal to hear any evidence, and a de¬ 
cision tiiat under the submission the arbitrators 
had no power to hear any, other than the state¬ 
ments of the parties. 

“Unless the arbitrators were right in their con¬ 
struction of the submission, the refusal to re¬ 
ceive evidence was misconduct which vitiates their 


award. The refusal of an arbitrator to examine 


witnesses is sufficient misconduct on his part to 
induce the court to set aside his award, though 
he mag think he has sufficient evidence without 
them. Hliipps v. Ingram, 3 Dowl. 669. In Van 
Cortlandt v. Underhill, 17 Johns. 405, it was held 
that if the arbitrators refuse to hear evidence 
pertinent and material to the controversy, it is 
such misconduct as will vitiate the award. And 
in Fudiekar v. Guardian Mutual Ins. Co., 62 N. Y. 
392, it is said by Andrews, J., that if an arbitra¬ 
tor refuses to hear competent evidence on the 
merits, his award will be set aside. If the arbi¬ 
trators in the present case had called upon the 
plaintiff to state what he proposed to prove, or 
had refused to receive the evidence on the ground 
that he did not show its materiality, then it would 
be necessary for him, in order to successfully im¬ 
peach the action of the arbitrators, to show that 
he made it apparent to them that the evidence he 
offered to introduce was competent and material. 


55 


But in view of the ground taken by the arbitra¬ 
tors on the subject, we do not think tliajt this for¬ 
mality was necessary, and that the jallegation 
that the evidence was offered to contradict the 
defendant’s statement was quite sufficient. If 
their construction of the stipulation was correct, 
it mattered not how material the testimony was; 
the arbitrators had no power to receive! it, and no 
statement that he might have upon t|ie subject 
could have varied the result. They jabsolutely 
denied his right to produce witnessed for any 
purpose. Under such circumstances, it would be 
unjust to deprive him of this riglkt on the 
ground that he had failed to state the particulars 
of the offered proof. 

‘‘The case must turn upon the correctness of the 
arbitrators’ construction of the submission. On 
this point, the decision of the arbitrators is not 
conclusive. No such question was submitted to 
them. It is for the court to judge whether arbi¬ 
trators have exceeded their powers, or | refused to 
exercise them. The general rule that Itheir deci¬ 
sions are not reviewable on the mere ground that 
they are erroneous, is applicable only tjo their de¬ 
cisions on matters submitted to them. | The sub¬ 
mission is the foundation of their jurisdiction, 
and they are not the exclusive judges of their 
own powers. 

“The submission in this case is in| the usual 
form, and the only clause relied upon in support 
of the construction put upon it by the Arbitrators 
reads as follows: ‘The arbitration shhll be con¬ 
ducted and decided upon the principle of fair 
and honorable dealing between man and man.’ 

“There is nothing in this which justified the 
decision of the arbitrators that the Submission 
limited their powers to the act of passing upon 
the statement of the parties only. This is too 
clear for discussion.” (Italics ours.) 


In the instant case, as in the case last cited, Eidlitz 
insisted that the briefs and correspondence of the 
parties were evidence upon which the arbitrators had 
the right to base an award, while Hart contended 
that such matters were mere assertions of claims and 
not proof (R. pp. 90, 94). Rust was not afforded the 
opportunity demanded by it, to examine the books, 
records and witnesses of Lehigh on the question of 
damages and was also denied the right to offer any 
evidence to refute Lehigh’s claims in this respect. 

It is therefore respectfully submitted that the arbi¬ 
trators were guilty of such misconduct as requires the 
setting aside of the alleged award. 

Assignments of Error 13 and 14 

By assignment of error 13, Rust claims that the 
action of the trial court in excluding the letter writ¬ 
ten by Thomas to Kift was error prejudicial to its 
case. 

After the conclusion of the testimony on March 31, 
1931, it appears that Garrett was succeeded by 
Thomas as counsel for Lehigh. 

On May 19, 1931, Thomas tiled with the arbitrators 
Lehigh’s first brief, in which he introduced as new 
evidence certain items of damage claimed to have 
been sustained by it (R. pp. 260, 261). 

Thereafter, Rust filed with the arbitrators its first 
brief, copy of which was furnished Lehigh, in which 
it demanded the opportunity to examine Lehigh’s 
records and witnesses on the question of damages. 
The pertinent portion of the demand is as follows: 

“In view of all the facts thus far established 
in this controversy and previously pointed out 
herein, together with the legal effect of the agree- 
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meat of the parties, Rust has not attbmtped to 
consider in detail the items purporting to make 
up Lehigh’s claim, although in a few; instances 
glaring discrepancies and false statements therein 
have been exposed. 

The only adequate method of investigating 
such details is the production of appropriate 
records and witnesses for thorough examination 
into such matters. Without modifying in the 
least particular its complete denial of responsi¬ 
bility to Lehigh for any portion whatsoever of 
Lehigh’s claim, Rust hereby formally demands its 
right to such opportunitv for examination.” (R. 

p.82.) 

On August 26, 1931, after this demand of Rust, 
Thomas wrote to Kift, Lehigh’s Treasurer, as fol¬ 
lows : 

“1 would suggest that you communicate to Mr. 
Eidlitz the date after September 10th that would 
be convenient to you for a hearing, for without 
doubt Mr. Baldridge will demand an Opportunity 
to cross-examine witnesses on the damages and 

the witnesses should be present.” (Rj p. 87.) 

■ 

Rust thereafter filed its second reply brigf in which 
it repeated its demand for an opportunity jto examine 
the records and witnesses of Lehigh on tljie question 
of damages. 

In view of the announcements of the (arbitrators 
and the testimony of all of the witnesses, <ptcept Eid¬ 
litz, that the investigation of the arbitrators was 
limited to the questions of delay and responsibility, 
it is respectfully submitted that the Thqmas letter 
was clearly relevant on the questions of 


(a) Whether the arbitrators had afforded 
Rust an opportunity to examine Lehigh’s records 
and witnesses on the question of damages; 
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(b) Whether the attorneys had announced the 
close of the case, as claimed by Lehigh, and 

(c) Whether Lehigh, as well as Rust, under¬ 
stood that the latter was to have the opportunity 
to examine the records and witnesses of Le¬ 
high on 1 the question of damages and that the trial 
court erred in excluding such letter. 

Assignment of error 14 challenges the propriety 
of the action of the court in admitting the letter from 
Hinton, Rust’s counsel, to the Comptroller General, 
concerning the claim of Lehigh presented by Rust to 
the Government. 

Since Rust disputed all liability to Lehigh for foun¬ 
dation delays, (R. p. 226) and Lehigh, in submitting 
to Rust the items making up its claim for presenta¬ 
tion to the Government, specifically advised Rust that 
such submission was without prejudice to the rights 
of Lehigh and was not to be regarded by Rust as a 
waiver on the part of Lehigh of its claims against 
Rust, it is respectfully submitted that the Hinton let¬ 
ter was incompetent and immaterial. Furthermore, 
this letter was not in evidence before arbitrators dur¬ 
ing the hearing, nor was it included in the volume of 
correspondence subsequently left with the arbitrators. 

Assignment of Error 3 

It will be remembered that Rust, in its letter of 
March 6, 1929, disclaimed any liability to Lehigh for 
delays occasioned by the soil and foundation condi¬ 
tions, but suggested its willingness to present to the 
Government on Lehigh’s behalf a claim for such loss 
as Lehigh might have sustained, and if the claim was 
allowed by the Government, Lehigh would receive 
reimbursement for the extra expense incurred by it 
(R. p. 226). It is also a fact that Lehigh, in sub- 


mitting its items of claim to Rust for presentation 
to the Government, definitely and repeatedly stated, 
that the information thus furnished was an ap¬ 
proximation only and was submitted without preju¬ 
dice to the rights of Lehigh against Rust (R. p. 108). 
This reservation of non-prejudice was jthereafter 
made on every occasion in which reference kvas made 
to the data furnished as the basis of Lehigh’s claim 
against the Government (R. pp. Ill, 112, If 6). 

The court, in its opinion (R. pp. 45, 46) find at the 
trial (R. p. 257) held that the arbitrator^ had the 
right to treat Lehigh's claim (R. p. 160-161 )jpresented 
to the Government bv Rust on Lehigh’s behalf, as an 
admission on Rust’s part that the items df damage 
therein specified had in fact been sustained jby Lehigh 
as the result of the soil and foundation delhvs. This 
conclusion was reached notwithstanding thi fact that 

- i 

Rust was not afforded by the arbitrators an oppor¬ 
tunity to offer any evidence for the purplose of ex¬ 


plaining the circumstances surrounding th^ presenta¬ 
tion of the claim, the purposes for which it was pre¬ 
sented, or the conditions attached to its presentation. 

The Lehigh claim for soil and foundation delays 
was presented to the Government by Rust on Lehigh’s 
behalf, in varying amounts (according to the informa¬ 
tion furnished from time to time by Lehigh) dur¬ 
ing September and October, 1929. Such claim was 
submitted in the form of a statement prepared on 
both a 90-day basis (calendar time elapsed) and a 71- 
day basis (to conform to the extension^ of time 
granted to Rust by the Government for tljie soil and 
foundation delays), and it therefore was rfiade up of 
two parallel sets of figures. Such claim has been 
twice introduced into the record by Lehigh, first in 



the form of Lehigh’s letter to Rust dated October 9, 
1929 (R. pp. 112-115), which was included in the 
bound volume of correspondence left by the parties 
with the arbitrators (R. pp. 173, 177), and also in the 
form of the claim itself, being Exhibit P-7A (R. pp. 
159-161), which was not before the arbitrators (R. p. 
173) but was produced at the trial by a Government 
representative at the instance of Lehigh. For the 
purpose of this case the two statements are sub¬ 
stantially the same. 

On October 21, 1929, Lehigh advised Rust: 

“The information in our letter of October 9th 
was as ! accurate as we could present it, and if 
vou feel that your records are more accurate, 
we suggest that vou use them instead, although 
at the proper time , and as soon as final informa¬ 
tion can be gotten together for our total claim, 
we shall endeavor to substantiate what our own 
records show regardless of vours or the Gov- 
ernmeiit’s” (R. p. 116). (Italics ours.) 

It was thus contemplated by Lehigh as well as Rust 
that substantiating evidence would be required by the 
Government and furnished bv Lehigh. 

Rust was never able to get from Lehigh supporting 
evidence to’substantiate its claim (R. pp. 110, 111, 116, 
143); and the contents of Exhibit P-7A (R. pp. 160, 
161) was the most that Rust was ever able to obtain 
from Lehigh and pass on to the Government in the 
wav of detail. 

On September 8, 1931, the Comptroller General in 
rejecting the claim thus presented to the Government 
on Lehigh’s behalf, stated: 

“In letter of October 2, 1929, from the contrac¬ 
tor, it is stated that the claim of the Lehigh 
Structural Steel Company had not been worked 
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up in detail and substantiated with invoices, etc., 
but that as soon as the same was domj it would 
be submitted separately. No itemization of this 
claim is found in the record, and ever if other¬ 
wise allowable, it could not be allowed in the ab¬ 
sence of such itemization and supporting evi¬ 
dence^ (R. 145). (Italics ours.) 

Rust, of course, had no independent knowledge of 
the accuracy or the probity of the claims presented 
by Lehigh and naturally depended upon the latter to 
furnish only such data respecting its claims as was 
susceptible of the proof which the Government would 
require. Rust, in good faith, relied upon the repre¬ 
sentations of Lehigh as to the truth and probity of 
its claims thus presented to the Government. Such 
proof was never forthcoming. 

A year and a half after the Lehigh claint was pre¬ 
sented to the Government, Lehigh in the Arbitration 
makes large claims against Rust, inducing those 
which had been presented to the Government; and 
when Rust then says to Lehigh, “Wheije is your 
proof?” Lehigh, in effect, says (according to the 
position it now assumes): 

“No proof is necessary for that portion of our 
entire claim which you presented to the Govern¬ 
ment on our behalf a year and a half | before the 
arbitration hearing. You had no right to accept 
in good faith the information we furbished you, 
and you had no right to believe us when we told 
you that we would furnish substantiating evi¬ 
dence at the proper time.. You should have as¬ 
sumed, notwithstanding such promisO, that the 
information furnished you could not jbe verified 
and you should have required absolute proof from 
us before passing it on to the Government; and 
your failure to do so will now absolutely bar 
you from demanding proof as to that portion of 
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the entire claim we are now asserting against 
you. 

The absurdity of such contention is believed to be 
clearly apparent. 

Even if it be assumed, for the purpose of this dis¬ 
cussion, that the claim presented by Rust to the Gov¬ 
ernment in Lehigh’s behalf might properly have been 
considered bv the arbitrators as an admission of the 
accuracy of the claim thus presented, nevertheless 
Rust had the right to explain in the arbitration the 
circumstances under which the claim was presented to 
the Government. 

The general rule is that a party against whom an 
alleged admission is shown may introduce evidence 
to explain the statement, the circumstances under 
which it was made, or the purpose for which he made 
it. It mav also be shown that the statement was made 
under a mistake of fact, or in ignorance of the facts. 

In West v. Smith , 101 U. S. 263, 270, it is said: 

“Admissions bv a partv or bv an authorized 
agent, either in court or out, may, in general, be 
given in evidence; but the circumstances sur¬ 
rounding the admission, the purposes for which 
it was made, and the conditions attached to it, 
may be fully shown. It may not infrequently 
happen that the party making the admission is 
not bound by it, and will not be estopped from 
denying its truth, and in view of the showing on 
both sides, allowing each to prove the whole 
truth, it will be for the jury to determine how 
the proof stands on the facts in controversy on 
which the admission is claimed to bear.” 

See also to the same effect: 

Wiggins v. Burkham , 10 Wall. 129; 

Perkins v. Hart , 11 Wheaton 237, 256; 

Standard Oil Co. v. Van Etten y 107 U. S. 325. 
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Since Lehigh always asserted that the items making 
up its claim presented to the Government jwere ap¬ 
proximations only and were subject to future adjust¬ 
ment, (R. p. 108) it could not logically be (toutended 
that Lehigh, by presenting, through Rust, that claim 
to the Government, had precluded itself from there¬ 
after showing, as between Lehigh and Rust, that its 
approximations were inaccurate. If Lehigh reserved 
the right, as between itself and Rust, to show that 
its claims were not accurate, but approximations 
onlv, then it would seem logicallv to follow that Le- 
high’s reservation conferred upon Rust the Reciprocal 
right to show, as admitted by Leliigh, that its claims 
were not accurate, but were mere approximations. 

In the course of the trial, it was intimated by the 
court that Rust’s presentation of Lehigh’s! claim to 
the Government operated as an estoppel, j and pre¬ 
cluded Rust from thereafter denying thslt it was 
indebted to Lehigh in the amount of the diaim thus 
presented. 

Keeping in mind that Rust disclaimed ante liability 
to Lehigh, and the latter submitted its claim to Rust 
without prejudice, it is difficult to understand how 
an estoppel could arise out of such a transaction. No 
representation was made by Rust whereby L|ehigh was 
in anv wise deceived or misled, it did not alter its 
position by reason thereof, and has sustained no 
damages or injury as the result of the presentation 
of its claim to the Government. Under su^h circum¬ 
stances, the courts have uniformly held that no estop¬ 
pel arises. 

In defining the necessary elements of estjoppel, the 
Supreme Court, in Brant v. Virginia Coal and Iron 
Co., 93 U. S. 326, 336. said: 
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“The primary ground of the doctrine is, that 
it would be a fraud in a party to assert what 
his previous conduct had denied, when on the 
faith of that denial others have acted. The ele¬ 
ment of fraud is essential either in the inten¬ 
tion of the party estopped, or in the effect of the 
evidence which he attempts to set up.” 

In Henshaw v. Bissell, 18 Wall. 255, 271, the Court 
said: 

“For its application there must be some in¬ 
tended deception in the conduct or declarations 
of the party to be estopped, or such gross negli¬ 
gence on his part as to amount to constructive 
fraud. 

An estoppel in pais is sometimes said to be a 
moral question. Certain it is, that to the en¬ 
forcement of an estoppel of this character, such 
as will prevent a party from asserting his legal 
rights to property, there must generally be some 
degree 1 of turpitude in his conduct which has 
misled others to their injury. Conduct or de¬ 
clarations, founded upon ignorance of one’s 
rights, have no such ingredient and seldom work 

anv such result.” 

* 

In Jones On Evidence, Civil Cases, p. 348, Sec. 280, 
it is said: 

“Persons for whom the representations are 
not intended and to whom thev are not addressed 
cannot claim the benefit of an estoppel based on 
such representations. * * * An estoppel in pais 
operates only in favor of the person who has 
been misled to his injury; and he only can set it 
up.” 

In Ketchumi v. Duncan, 96 U. S. 659, 666, the 
Court said: 

“An estoppel in pais does not operate in favor 
of everybody. It operates only in favor of a 


person who has been misled to his injury, and he 
only can set it up.” 


In addition to the foregoing, and notwithstanding 
the testimony of Eidlitz to the contrary (R. pp. 184, 
188, 230), it clearly appears from the record that the 
arbitrators did not in fact consider the c^aim pre¬ 
sented to the Government as evidence of losses sus¬ 
tained by Lehigh, nor did they base their award upon 
said claim, but, as will appear from an exkmination 
of the chart hereto attached as an exhibit, tl^ere exists 
no identity in amounts between any of the} items in¬ 
cluded in the Government claim and tliosej found in 
the alleged award. This fact is more fully demon¬ 


strated in the discussion of assignment of! error 18, 
infra. 

[ 

It is accordinglv submitted that the court below 
erred in holding that the presentation by Rust to the 
Government of Lehigh’s claim constituted |an admis¬ 
sion on Rust’s part that the amount claimed was due 
Lehigh, and also erred in ruling that Ru$t was es¬ 
topped by its conduct to deny that it wal indebted 
to Lehigh in the amount claimed therein. 

Assignment of Error 18 

The court, in its opinion (R. p. 47), held that the 
statement of claim presented by Lehigh aj the arbi¬ 
tration hearing “was not received and considered by 
the arbitrators as evidence.” 

If that be so, what evidence did they consider as a 


basis for the alleged award? 

The only other statement which contained any in¬ 
formation whatsoever as to the amount of Lehigh’s 
alleged money losses was the claim presented by Rust 
to the Government in Lehigh’s behalf a year and a 


half before 1 the arbitration hearing. Lehigh now at¬ 
tempts, through the testimony of Eidlitz, to convey 
the impression that the claim thus presented to the 
Government contained items and amounts which 
formed the basis of the alleged award. (R. pp. 184, 
188, 230). That this was not the fact is made clearly 
evident by a comparison of the items included in the 
Government claim with those making up the alleged 
award. 

At the same time, because of the arbitrators’ ex¬ 
press assurance that the statement of Lehigh’s claims 
presented at the hearing, nor the amounts involved 
therein, wbuld not be considered by them as evi¬ 
dence, Lehigh now attempts to maintain that neither 
that statement nor any of the amounts contained 
therein formed the basis of the alleged award. (R. 
pp. 187, 188, 189, 217, 218, 219, 230, 231, 232, 233, 
234). Such contention is in direct conflict with the 
position announced by Lehigh’s counsel at the close of 
the arbitration hearing, as well as with the fact that 
similar statements were set forth in both of Lehigh’s 
arbitration briefs. That such statements of Lehigh’s 
claims presented at the arbitration hearing and also 
set forth in both of its arbitration briefs did form the 
basis of the alleged award, is also made clearly evi¬ 
dent by a comparison of the items included in such 
statements with those making up the alleged award. 

As a convenient aid in making the suggested com¬ 
parisons a chart has been prepared and attached to 
this brief as an exhibit in which is set forth in parallel 
columns the following four statements of Lehigh’s 
claims : 

(I). That portion of Lehigh’s claims pre¬ 
sented by Rust to the Government in the 
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form of Exhibit P-7A, (Septembbr-Octo- 
ber, 1929). i 

(II). Statement of Lehigh’s claims presented 
by Lehigh at the arbitration hearing 
March 30 and 31, 1931. 

(III). Statement of Lehigh’s claim set forth in 
Lehigh’s first arbitration brief filed Mav 
19, 1931. j 

(IV.) Statement of Lehigh’s claims set'forth in 
Lehigh’s second arbitration brief filed 
August 7, 1931. j 

j 

And in a fifth parallel column is shown the! several 
items making up the arbitrators’ alleged aivard as 
indicated by Exhibit D-l consisting of the niemoran- 
dum made by Hart, at the time the alleged award 
was made bv the other two arbitrators, Eidlitz and 
Oehmann. 

An examination of this chart discloses the following 
important facts, all of which disprove the Lehigh’s as¬ 
sertion that the Government claim was used by the 
arbitrators as a basis for awarding money damages: 

FIRST: J 

a. There is not a single instance of identity in 

amounts between any of the items of the Lehigh claim 
presented to the Government (either on the fyo-day or 
the 71-day basis) and any of the items makiiig up the 
alleged- award. | 

b. There is likewise not a single instance of identity 
in amounts between any of the items of th[e Lehigh 
claim presented to the Government (either bn the 90- 
dav or the 71-day basis) and any of the ite|ms of all 
three of the following statements of Lehigli’s claims 
against Rust: 

I 

i 

j 

I 

i 


i 

i 

i 
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(II). Presented by Lehigh at Arbitration Hear¬ 
ing. 

(III) . Set forth in Lehigh’s First Arbitration 

Brief. 

(IV) . Set forth in Lehigh’s Second Arbitration 

Brief. 

SECOND: 

a. The only identity in amounts which occurs at all 
is between certain items making up the alleged award 
(Column V) and the corresponding items of all three 
of the following statements of Lehigh’s claims 
against Bust: 

(II,. Presented by Lehigh at Arbitration Hear¬ 
ing. 

(III) . Set forth in Lehigh’s First Arbitration 

Brief. 

(IV) . Set forth in Lehigh’s Second Arbitration 

Brief. 
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c. In one of the two remaining 1 items although lack¬ 


ing identitv in amount, is 
follows: 


found identity in dates as 


I_ II _II l_IV 


v 


(5) 

(No such 
separate 
item in 
Govern¬ 
ment 
Claim.) 


“Rental of 
derrick “A” 

* * * from 
March 1st to 
May 17, 1929.” 


$1,814.25 


“Item 5. Ren¬ 
tal of derrick 
“A” from 
* * * from 

March 1 to 
May 17, 1929.” 

$1,814.25 


“Item 5. Ren¬ 
tal of derrick 
“A” * * * 
from March 1 
to May 17, 
1929” 

$1,814.25 


“A” derrick 
from March 1 
to May 17.” 


$1,511.70 


And there is no identitv in dates whatsoever be- 
tween any of the items of the Lehigh claim presented 
to the Government (either on the 90-dav or 71-day 
basis) and 


(a) Any of the items making up the alleged award, 
or 

(b) Any of the items of all three of the following 
statements of Lehigh’s claims against Rust: 

(II). Presented by Lehigh at Arbitration Hear¬ 
ing. 

(III) . Set forth in Lehigh’s First Arbitration 

Brief. 

(IV) . Set forth in Lehigh’s Second Arbitration 

Brief. 


d. As to the “Interest” item, there could, of course, 
be no identity between the amounts of interest in¬ 
cluded in the Government claim (and calculated on 
both the 90-day and 71-day basis) and that appearing 
in the alleged award on “Interest four months on 
$190,000 on average, $3,800.00.” 

THIRD: 

a. Three of the items appearing in the alleged 
award (Column V) do not appear in the Government 


claim (Column I) at all, although they do appear in 
all three of Lehigh’s statements of clainis against 
Rust. (Columns II, III and IV.) j 

b. One of the items appearing in the Government 
claim (Column 1) does not appear in the alleged 
award (Column V) at all, although it does|appear in 

i 

all three of Lehigh’s statements of clainjis against 
Rust. (Columns II, III and IV.) j 

It is very evident from the foregoing that the 
statements of its claims presented by Lehigh at the 
arbitration hearing (or the similar statements set 
forth in both of Lehigh’s arbitration briefs) were 
“received and considered by the arbitrators as evi¬ 
dence” notwithstanding the arbitrators’ announce- 
ment, on Rust’s demand at the close of the Arbitration 
hearing, that such statement and the amounts involved 
therein would not be so considered. 

j 

Assignment of Error 6 

The court, in its opinion and finding (R. ipp. 46-61), 
in effect held that because of the experience of Eidlitz 
in the construction business and the settlement of dis¬ 
putes arising therefrom (he having served as arbitra¬ 
tor in hundreds of cases and had never losit one), (R. 
pp. 91, 92) and the knowledge and experience of Oeh- 
mann in construction work, they were qualified and 
authorized to determine certain of the lo sses sus- 
tained by Lehigh because of the alleged delays, with¬ 
out proof and without opportunity to Ru^t to refute 
such claims. 

This ruling was apparently based upoh the testi¬ 
mony of Eidlitz to the effect that he was I acquainted 
with the rental value of derricks and whbn the wit- 

I 
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nesses testified about idle derricks they were talking 
in terms of dollars to him. (K. p. 193) 

It does not appear that the arbitrators were chosen 
because of any peculiar knowledge or skill possessed 
by them, or that their powers in the conduct of the 
investigation were in any wise defined by the provi¬ 
sion of the contract in pursuance of which they were 
appointed. (K. p. 20) 

The undisputed testimony clearly shows that the 
building was completed long before the arbitration 
began, and in consequence thereof an inspection of the 
building site by the arbitrators was impossible. Hart 
had no knowledge that would enable him to determine 
the cost of doing any particular thing involved in this 
controversy. (K. p. 92) 

It was necessary for the arbitrators to depend en¬ 
tirely upon 1 the testimony of witnesses to establish the 
number of men employed by Hendricks, what excess 
of wages they were actually paid because of delays, 
what additional amount was paid as the result of the 
strike, and how much was actually paid for storage 
and rental. 

The rule invoked by the plaintiff and followed by 
the court has no application to a situation such as here 
presented. ' It applies only where, by reason of the 
peculiar knowledge and skill possessed by experts, 
they can, from an inspection and examination of the 
subject matter, determine the amount of loss sustained. 

In Hart v. Kennedy, supra, the agreement pro¬ 
vided that the matters in difference be submitted to 
the decision of three competent and impartial civil 
engineers ,who understood the force, pressure, and ef¬ 
fect of water. The three so selected were to survey 
the ground, take levels, and determine—first, whether 


back-water on the lands of the complainants was 
caused by the dam of the defendant anjl whether his 
dam caused water to overflow and damage the lands 
of the complainants; and, second, if so, Jiow much the 
dam of the defendant should be reduced to prevent 
such back-water. 

Two of the arbitrators interpreted this reference to 
exclude any testimony proffered by the defendant to 
show that the complainants’ land was licit in fact dam¬ 
aged by the overflow of water. In holjling that this 
refusal was misconduct justifying the | avoidance of 
the awards, the court said: ! 

‘ 4 Arbitrations are to be conducted upon the or¬ 
dinary principles upon which othbr judicial in¬ 
quiries are conducted. The partie^ have a right 
to be heard by their proofs. Theiit right, in this 
respect, is a primary right. It is founded in nat¬ 
ural justice. ‘The principle,’ said i Chief Justice 
Spencer, in Van Cortlandt v. Underhill, 17 Johns. 
405-411, ‘is so fundamentally just that it requires 
no adjudged cases to support it.’ He also said 
that a denial of it constituted grosfe and scandal¬ 
ous misbehavior. The doctrine that the parties 
to an arbitration have a right to be heard by their 
proofs is an established principle of the jurispru¬ 
dence of this state. * * * But it is Contended that 
no such right existed in this case, jfor the reason 
that the parties, by their agreement}, expressly re¬ 
linquished it. The words of the agreement upon 
which this contention rests are: ‘The three per¬ 
sons so selected are to survey the ground, take 
levels, and determine. ’ I confess tflat I am wholly 
unable to discover anything in these words which 
will support even a surmise thht the parties 
meant, by using them, to surrender one of the 
most valuable rights that a litigant engaged in a 
dispute about a question of fact holds. * * • 
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They do not plainly say that the parties meant to 
give up ko vital a right as the right to demonstrate 
by proof the justice and righteousness of their 
respective claims. Nor do I think they say any¬ 
thing of that kind by faint implication. A right so 
valuable to the parties, and so essential to the 
accomplishment of justice, should not, in any case 
where the language upon which the claim of waiver 
is based is doubtful or equivocal, be held to have 
been surrendered. Nothing short of plain and 
clear words should be considered sufficient for 
that purpose. It appears to be entirely certain 
that the defendant did not understand that he had 
surrendered this right; for at the very first meet¬ 
ing of the arbitrators, as his pleadings aver, he 
asked permission to lay evidence before them, and 
subsequently renewed his application from ti?ne 
to time until the award was made. His conduct 
shows that, if he had given up this right, he did 
not understand what he was doing.” (Italics ours) 

In Continental Insurance Co. v. Garrett, 125 Fed. 
589, Lurton, Circuit Judge, in discussing the right of 
arbitrators, i who are experts, to determine the ques¬ 
tion in dispute without evidence, said: 

“In the present case the arbitrators were to as¬ 
certain and appraise the sound value of a brick 
dwelling which had been so completely destroyed 
by fire as that substantially nothing remained of 
the woodwork, inside or out. The walls them¬ 
selves were in part fallen. Thus a mere examina¬ 
tion of the premises could not, on the evidence in 
this record, have informed them as to the charac¬ 
ter of the finishing of the interior work, and its 
condition before the fire. The appraisers were 
experienced contracting builders, but, without 
some evidence, how was it possible for them to 
know the sound value or the loss and damage. 
Under such circumstances, appraisers should give 
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notice to both parties of the time and place of 
hearing, and require evidence in respect of facts 
which they could not otherwise know. * * * 

4 ‘In favor of an apparently just award, many 
presumptions may be indulged, but in tljis case the 
result reached is so apparently unjust as not to 
justify any indulgent view of the conduct of the 
arbitrators. If the appraisers heard Evidence as 
to the character and finish of the interior of this 
house without notice, they were guilty of miscon¬ 
duct. On the other hand, if they undertook to 
appraise the loss and damage resulting to the as¬ 
sured without other information as to the charac¬ 
ter of the interior work than that to \be derived 
from such a ruin as this was, they w§re equally 
neglectful of their duty, and, exhibited im indiffer¬ 
ence to justice most culpable.” (Italics ours.) 

It is therefore respectfully submitted th^t the court 
erred in holding that Eidlitz and Oehmann plight prop¬ 
erly use their own experience and knowledge, instead 
of evidence, in determining the damages sustained by 
Lehigh by reason of the alleged delays. 


Assignment of Error 16 

The court below (R. p. 59) found as a f^ct that: 

! 

Certain of the documentary evidence consisting 
of daily time records, pay roll sheets, diaries, or¬ 
ders, records of shipments progress reports, and 
photographs, considered by the arbitrators, have 
not been presented to the Court, and jit is stipu¬ 
lated by counsel that they have been 16st. 

This finding of the court is not justified jby the rec¬ 
ord. No such stipulation was made by j;he parties. 
The record shows that Hart, Oehmann, Ouncan and 
Baldridge all testified repeatedly that no, daily time 
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records, pay roll sheets, or diaries were in evidence 
before the arbitrators. (R. pp. 123, 136, 157, 176) It 
did appear without contradiction that the arbitrators 
had before them Government orders to Rust to lower 
foundations; photographs indicating the condition of 
the building 1 ; the various stages of its construction; 
(R. p. 303) records of shipments of steel by Lehigh; 
(R. p. 328) and specifications (R. p. 309). 

The stipulation referred to in the court’s finding of 
facts appears on pags 185 of the record, and is as 
follows: 

“Mr. Wheatley: And Mr. Hart said he turned 
them over to Mr. Sherier and I could have access 
to them. 

“The Court: Then, you are stipulating that 
these so-called documents which both Hart and 
Eidlitz agree were produced in evidence before 
the arbitrators, are lost. 

“Mr. Wheatley: Yes, sir. 

“The Court: All right.” 

It will at once be observed that the stipulation goes 
no farther than to state that these documents which 
both Han't and Eidlitz agree were produced in evidence 
before the arbitrators are lost. Hart never agreed 
that there was in evidence before the arbitrators any 
daily time Records, pay roll sheets, progress reports 
or diaries, but on the contrary specifically denied 
that any such documents were offered or received in 
evidence. (R. pp. 123, 124, 125, 126.) 

It is accordingly submitted that the finding of the 
court in this regard was without support in the record 
and clearly erroneous. 
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CONCLUSION 

In conclusion, it is submitted that it cleaijly appears 
from the oral and documentary testimony, l as well as 
from the conduct of the parties during anjl after the 
hearings before the arbitrators, that it was (the under¬ 
standing of everybody that the parties should be af¬ 
forded an opportunity to present their prqofs on the 
question of damages. It cannot be denied that Rust 
disputed the claims of Lehigh and that bpth Lehigh 
and Rust demanded the right to be heard pn this all- 
important aspect of the case. Indeed, until the close 
of the hearing, the parties were insisting upon this 
right and the arbitrators, in effect, assuring them that 
the opportunity would be afforded. No matter what 
the arbitrators thought with respect to thej sufficiency 
of the evidence before them, the parties, ds has been 
shown by the cases cited herein, had the fundamental 
right to be heard, and the denial of that! right was 
such gross misconduct as vitiates the alleged award. 

It is further submitted that Rust was clearly en¬ 
titled to a trial by jury upon its purely le^al defense 
to the award, and that the court erred in denying it 
that right. 

It is finally submitted that justice demands that the 
parties be accorded a fair and impartial trial of all of 
the issues involved, and that such a trial may be had 
upon the declaration heretofore filed by t^ie plaintiff 
in Law Cause No. 80750 of the court belo\y (R. p. 26), 
wherein all of the issues between the parties are pre¬ 
sented and in which further action is stayed pending 
the outcome of the present proceeding. 

Respectfully submitted, 

Joseph T. Shakier, 
Attorney for Appellant. 

R. Bayard Baldridge, 

Of Counsel. 
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I 


Lehigh Claim 

presented to Government by Bust 
September-October, 1929 
(l£ years prior to Arbitration Hearing) 
EXHIBIT P-7A 


90 Day 
Basis i 

(2)"Storage on 
2279.2 tons 
steel fabri¬ 
cated January 
15 to April 

15, 1929"etc,$3,760.68 


(l)"Labor hand¬ 
ling equip¬ 
ment into R. 

R. Storage 
Yard, waiting 
to place on 
job. Derrick, 

Engine and 
incidental 
equipment," 

- $352*34 $352.34 


(3) "Increase in 
Ironworkers* 

Wages - Wage 
increase in 
effect Apr* 1 

1929," etc* -$3,7&5o59 $2,920.16 



II 


III 


Lehigh Claim 
presented by Lehigh at 
Arbitration Hearing 
March 30*h & 31st, 1931. 
sxiiiBif D-17 


(2)"Handling and re¬ 
handling and Stor ¬ 
age charges on ma¬ 
terial stored in 
Allentown yard of 
Lehigh Structural 
Steel Company by 
reason of fact 
that foundations 
and site were not 
ready to receive 
steel on January^ 

15th, 1929." - $1*479*24 


Lehigh Claim 
stated in Lehigh’s 
First Arbitration Brief 
_ filed Kay 19th, 1931. 

"AS HEW EVIDENCE, THE FOLLOWI 
RECORD OF DAMAGES SUSTAINED 
THE LEHIGH STRUCTURAL STEEL 
COMPANY, ARE HEREWITH INTRO¬ 
DUCED!" 

•Item 1." 

"Handling, rehandling 
and storage charges 
. at Allentown yard be¬ 
cause site *ot ready 
January 15, 1929," A 
etc., - $1,479^ 


(l)"Labor, rental of 
equipment, sup- 
plies and miscel¬ 
laneous expense 
to operate the 
stor.age yard a- 
long Pennsylvania 
Railroad tracks 7 
and 8 Washington, 

D. C. from April 

1st to November 

30th. l;929, for 

storing equipment 

and steel due to 

the fact that 

foundations and 

site were not 

ready according 

to contract," - $4,123*42 


•Item 2©* 

"Labor, rental equip¬ 
ment, supplies and 
miscellaneous ex¬ 
pense to operate 
storage yard for ma¬ 
terial and equip¬ 
ment at Washington, 

D. C. from March lo 
to November 30* 1929" $2,5-2©^ 


Also stated in re 
cap. on page 2o 
as - 


$4,123o 2 


« 


( 3 )"Cost of increase 
in labor scale 
incurred due to 
foundations and 
site not being 
ready according 
to contract and 
also due to de- 
lavs caused bv 


fItem 3•* 

"Cost of increase 
in labor scale in¬ 
curred due to 
failure to start 
as contracted," - 


IV 


V 


Lehigh Claim 
stated in Lehigh*s 
Second Arbitration 3rief 
filed August 7th, 1931. 

* " »ll I ' !■■■- ^ 

• h record or damages sustained by 

: . LEHIGH." 


Lehigh Claim 
allov/ed in Arbitrators r 
Alleged Award 
October 21st, 1931. 


"Item la* " Storage at Allen * 

"Handling, rehandling toyrn . " - $ lj>'7& 4 -o39 

and storage charges 
at Allentown yard be¬ 
cause site not ready 
January 15, 1929,” -$1,464.49 


"Item 2." 

"Labor, rental of 
equipment, supplies 
and miscellaneous 
expense to operate 
storage yard for ma¬ 
terial and equipment 
at Washington, D. C e 
from IIarch 18 to No- 
member 30, 1929,* - $3,910.96 

) 

i 


"Item 3 0 " "Wage Increase", - $3.678 *8 8 

"Cost of increase 
in labor scale in¬ 
curred due to 
failure to start 
as contracted, * - S 3 . 678.88 



"Rental value 
of equipment 

2 Derricks @ 


60.00 wk. 

120.00 

2 Hoists © 


50.00 wk. 

100 c 00 

1 Compressor 

© 45.00 wk. 

45.00 

Flank and 


Incidental 


Equipment 

■ ZSjPP. 


340.00 


13 wks. @ 340.00$4,420.00 

11 wks. © 340.00 $3,740.00 


(4)"Rental of derrick 
"B" and other e- 
quipment assigned 
for use on the job 
as per written ad¬ 
vices of February 
8th, 1929, by their 
Mr. Constantine 
that from date on 
would be ready be- 

I tween February 22nd 
and March 1st, 
which was idle and 
in storage from 
March 1st to April 
26th, 1929 ,*"= Il.fr 6.00 


"Item 4." 

"Rental of derrick 
"B" and other e- 
quipment ordered 
for March 1st by 
Rust letter Feb¬ 
ruary 8, 1929, - 
idle and in stor ¬ 
age from March 
1st to April 26 . 
1929," '"{Detail - ' 
omitted) 


(5)"Rental of derrick 
"A" and other e- 

) quipment assigned 
for Use on the job 
as per.written ad¬ 
vices of February 
8th, 1929, bytheir 
Mr. Constantine 
that foundation 
would be ready be¬ 
tween February 22nd 
and March 1st, which 
was idle and in 
storage from March 
1st to Mav 17th . 

1929/ - 11,814.25 


"Item 5." 

"Rental of derrick 
"A" and other e- 
quipment ordered 
for March 1st as 
above - idle and 
in storage from 
March I to May 

iz, 1929." , 

^Detail omitted) - 


' x,1 “ 






(6)"Lost efficiency for 
3 weeks from April 
26th to May 17th, 
1929, (one-half of 
the time of the 
Erection Superin¬ 
tendent and one 
Foreman ) dueto the 
fact that founda¬ 
tions for "B" der¬ 
rick section were 
complete and acces¬ 
sible but founda¬ 
tions for "A" der - 
■ 


"Item 6." 

"Lost efficiency Ap¬ 
ril 26 to May 17, 
1929, - l/2 time 
superintendent and 
foreman as only "B" 
derrick could be 
used," etc., 






& 6.00 


"Item 4." 

"Rental of derrick 
"3" and other e- 
equipmeht ordered 
for March 1st by 
Rust letter of 
February 8, 1929, 

- idle and in 
storage from March 
1st to Aoril 2o\ 

1929/ (Detail 
omitted) 


"B" derrick Lar, 1 
to April 26 
Storage while idle ." 


Bl4 0 25 


"Item 5." 

"Rental of derrick 
"A" and other e- 
quipnent ordered 
for March 1st as 
above - idle and 
in storage from 
March 1st to May 

17, 1929." 

(Detail omitted) - $1,814.25 


"A" derrick from 
liar, 1 to May V, 


"Item 6." 

•Lost efficiency 
April 26 to May 
17, 1929, - 1/2 
time sunerinten- 


as only "B" der 
rick could be 
d " 


" Superintendent & 
Foreman on "A" 
derrick ". - 






rick secti^rTwrc 
incomplete and this 
portion of building^ 
could not progre S s , ^ 60 


(7) "Rental of ecuip^er t 
for additional time 
consumed due to 


foundations and 

3 ite not being 
ready January 15th 
and delay = au ;J e '* ° 1 

out izlc 




'Item 7. i + 

"Rental of equipment 
for additional time 
due to failure to 
have foundations 

ready and for de¬ 
lays chargeable to 
•Rust throughout op- 


"Item 7o" „ ^ * 

ha? e t foundations 0 

and for de,_ 


r 


* 6 }"Lost efficiency of 
mechanics through¬ 
out the entire op¬ 
eration due to de¬ 
lays caused by you 
and foundations, 

cutting pockets an 

chases not being 

ready in advance 

to permit the set- 

ting of steel," - $8,243*15 


(9)"Charges for extra 
work given our 
Erection Superin¬ 
tendent, John A. 
Hendricks, by Sup¬ 
erintendent for 
RUst," - 


"Item 8 *" 

"Lost efficiency of me¬ 
chanics due to delays 
in foundations and 
failure to provide 
chases and pockets, 
etc «, ** 


$8,243.15 etc *» 


**"Irf)st^efficiency of me¬ 
chanics due to d ®^ ays 
in foundations and 
failure to proviae „ 
chases and packets, $£ p2 42.66 


"Item 9." 1 

"Charges for extra 
given in writing to 
Hendricks at site," 
etc*, - 


"Item 9." tra W ork 

•Charges for .rf"“ 
given in writing » 

Hendricks at sit-, 

$532.05 etc., ’ 


$532.05 


$532.05 


I 

'^Sontract / 1 ® 1 "" 1 $11,828.09 "^nce^on Original 


"Item 10** , 

"Balance on Origiba 

$11,883.00 Contract,* - 


$11,883 * 00 


"TOTAL* 

"10. Interest to 

_ — • « 


$36,7*8.68 


"Item 11." 


. "Item 11.* , 

* interest tc June , 

« » ‘ ^ a " XTlwv** V 0 V 

Be c emher*1s t, 1930," $6,397.30 "Interest_to June 1, $ 9(l67 .35 1931/ - 


1 a 55 970.44 "Total Claims" 

"Total Claims" - 

(Note* Foregoing total ®* r stlted ? 
correct addition of items state 

is $ 44 , 160 . 02 .) 


$8,573.1 8 
^$45,149^07 


RBa trtct!'°- C ° r " $10,670-03 

$ 19 , 896.60 

"Interest 4 
months on 

^ 19 -aee°" - n > 3.800.00 

average, - ^ *->» rr 

$23 ,-696.60 


nn months 


Structural 
Steel S'.O.B* 
Washington, 
D.C,,$150,000." 

*91 days @ $ 25 . 00 *< 
"71 days © $ 25 * 00 "< 


"Rust 10# Overhead 1 * 


; "Rust 15# Profit" 


$ 2,275.00 

s 1.775.50 
$ 14., $93. 6i$12.?4.S. 18 
,4W.^6 1.294.82. 

$16,052.97 $13.803.00 
3.407.94 2.070.45 

$18,460.92 $! 5 iSy 3 « 4 5 . 



inxeres^. 


(These figures were not contained in ) 
(data furnished by Lehigh to]Rus t <, ? 
(therefore were not before the arbi 


titled to in¬ 
terest from 
Dec, IO /29 when 
Lehigh entitled 

to laist do 1 lar» "(Nc amount ghown^ \ 

"Total award $27,912.72 
inclusive of all 
claims includ, all 
interest," 


-^Amount evidently intended 
to have been inserted 
here was $2,766,12, which 
correctly represents the 
interest calculation as 
well as the amount to be 
added. 
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IN THE 


UntteU States Court of appeals 

FOR THE DISTRICT OF COLUMBI|a 

I 

October Term 1934 


No. 6371 


The Rust Engineering Company, a Corporation under 
the laws of the State of Delaware, 
Appellant, 


vs. 


Lehigh Structural Steel Company, a Corporation 
under the laws of the State of Delaware, 

I 7 

Appellee. i 


BRIEF FOR APPELLEE 


STATEMENT OF THE FACTS I 

i 

This case has been here before. (See LeJ\igJi Struc¬ 
tural Steel Co. v. Rust Engineering Co., 61 jApp. D. C. 
224) It was returned to the lower court % mandate 
(Rec. pp. 27, 28), which directed that tlje plaintiff 




might pursue its remedy in the court below upon the 
award. Thereafter, and on June 1, 1933, the cause 
on the award came on for trial before Mr. Justice Ad¬ 
kins and a jury (Rec. pp. 28, 29). 

After the case had been heard for two da vs and “for 

w 

good cause shown” a juror was withdrawn, a mistrial 
declared and on the following dav the defendant filed 
amended pleas. (Rec. pp. 28, 29). 

The plaintiff demurred to the pleas on the ground 
that they were equitable and not legal defenses. (Rec. 
pp. 31, 32.) The court permitted the equitable defense 
to be amended (Rec. pp. 33, 35), and overruled the de¬ 
murrer to the second plea. The case finally came on 
for hearing on the plea entitled “Second Plea” (Rec. 
p. 30) and the plea entitled “Second Amended Plea, 
Equitable Defense” (Rec. p. 33). 

Some inference mav be drawn from the brief of the 
appellant that the case was set down for hearing on 
the equitable plea alone. This is negatived by the rec¬ 
ord (Rec. pp. 38, 39), which recites that the cause came 
on for hearing before the court, without a jury, and 
that the hearing was resumed and the case finally sub¬ 
mitted. 

The bill of exceptions (Rec. pp. 68) shows that the 
“cause” came on for trial. 

The court found the facts (Rec. p. 57). It also wrote 
an opinion reviewing the facts (Rec. p. 39). The ap¬ 
pellee adopts the court’s statement of facts by refer¬ 
ence without repeating the facts in detail here. 

Briefly the case is that there was a controversy be¬ 
tween the two parties which they agreed to submit to 
arbitration (Rec. p. 20). The agreement for arbitra¬ 
tion provided: 


“Any and all such matters shall be determined 
bv reference to three disinterested arbitrators, one 
to be appointed by each of the parties to the con¬ 
tract, and the third by the two thus cjliosen, the 
decision of any two of whom shall be binding.” 

I 

i 

Two of the arbitrators made an award (Rec. p. S3) 
and two days later one of them struck his name from 
the award. The court (Record p. 49) in jts opinion 
says, with respect to this matter: j 

“Mr. Oehmann further testifies that when he 
signed the award, he was satisfied with the amount 
of damages awarded, but when he got njiad at Eid- 
litz because he thought the latter had tlold Lehigh 
of the award, he decided to change tjlie award! 
In explaining the statement written by j him at the 
foot of the award on October 23, 19311, two days 
after he signed it, Oehmann said: ‘Tliat was an 
attempt to be nice, I did not say on there what I 
had in mind.’ ” | 

The court finds as a fact (Rec. p. 63, Finding 37), 
“The award of October 21, 1931, was final! and com¬ 
plete, ” and further (Rec. p. 62, Finding 34),!“Oehmann 

removed his signature because Eidlitz had Inotified the 
. . . . ' 
plaintiff, who, in turn, had notified the defendant, who, 

in turn, had notified Hart concerning the laward, and 

at Hart’s suggestion Oehmann removed hi|s name.” 

This matter is discussed more fully hereinafter. 

The declaration was based on the award. 


4 


ARGUMENT 

WAIVER OF JURY TRIAL 

The appellant argues under a similar title that it 
was deprived of a jury trial. The court finds (Rec. p. 
59), “without objection evidence was presented by 
both parties also on the issue raised by the second 
plea filed June 3, 1933, and the joinder of issue there¬ 
on/ ? 

The second plea, filed June 3, 1933, is the plea that 
the defendant now contends was a legal plea. (Rec. 
p. 30). 

This court said, with respect to similar findings of 
fact, as follows, in Rhoderick v. Swartzell, 62 App. 
D. C., 184 (an equity case): 

“These findings of fact are binding on this 
court and may not be reviewed here unless, upon 
an examination of all the evidence, they appear to 
be clearlv and manifestly wrong * * * and mere 
suspicious circumstances will not require the de¬ 
cision of the lower court on the evidence to be 
disturbed.” 

In Capitol Apartment House v. Vassos, 62 App. 
D. C., 137 (a law case where the judge sat without a 
jury), this court said: 

“And, as the trial court sat without a jury, and 
was thus required to weigh the evidence and de¬ 
cide the facts as well as the law, its decision 
thereoh, after hearing and seeing the witnesses, 
should; not be disturbed by an appellate court 
which does neither, unless the judgment is mani¬ 
festly wrong.” 

On the trial of the action, Hart, the first witness for 
Rust (who had assumed the burden), testified on 
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direct examination in response to questions bv Rust’s 
counsel (Rec. p. 75), that the arbitrators to^>k a vote 
at the meeting when the award was made land were 
unanimously of the opinion there was no liability on 
the part of Rust for the secondary delay, whibh Lehigh 
claimed to have resulted from failure to cut pockets in 
the walls of the old building. The arbitrators then 
went on to discuss whether Rust was liable jto Lehigh 
for the delay in preparing the foundation. They 
argued all day and until arbitrators Eidlitzj and Oeli- 
inann agreed that there was liability on tlie part of 
Rust for certain delay in the foundation, bjidlitz and 
Oehmann called off the figures on the amounts they 
considered to be due Lehigh for foundation delays, 
and witness Hart took them down as a memorandum, 
which was introduced in evidence by Rust (jDft. Ex. 1, 
Rec. p. 76). Witness Hart, still under direct examina¬ 
tion by counsel for Rust (Rec. p. 77), then detailed 
how the amount of the award was arrived at bv the 
arbitrators at their last meeting on October 21, 1931, 
at which no testimony was taken (Rec. p. 73). There¬ 
upon counsel for plaintiff introduced the a^ard in evi¬ 
dence (Plff. Ex. No. 1, Rec. p. S3). , 

The defendant, thus having opened thje door by 
direct examination, Hart, under cross examination 
by counsel for Lehigh (Rec. pp. 105, 106), 1 and with¬ 
out a single objection on the part of counsel for Rust, 
stated that Eidlitz had called off the figures set down 
in the memorandum, Defendant’s Exhibit No. 1 (Rec. 
p. 76), and that the first item of the memorandum was 
the amount suggested to be allowed by ijidlitz as a 
balance due under the contract, there havijng been an 
admission at the start of the arbitration tlijit a certain 
amount w’as due. The same witness, still b n der cross 
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examination and still without objection from counsel 
for Rust, said (Rec. p. 119) that the award was the 
joint dictation of himself and Eidlitz; that the ac¬ 
knowledgment was taken from a deed; that he sent 
for a notary and that he told the notary there was a 
paper that two of the arbitrators wanted to execute; 
that he did not want to sign it, but, if he determined 
to sign it, he would see her the next morning. 

On redirect examination, and in response to ques¬ 
tions by the court, still without objection on the part 
of counsel for Rust, the same witness further testified 
(Rec. pp. 128, et seq.) that arbitrators Eidlitz and 
Oehmann decided to sign the award; the witness sent 
for a notary and the two arbitrators then did sign, and 
that the witness told Eidlitz he would take the award 
home and think it over and perhaps join with them 
the next morning, after having previously told the 
notary that if he needed her he would let her know the 
next morning, and that Eidlitz thereupon left. 

Further, on redirect examination, there was re¬ 
ceived in evidence on the offer of counsel for Rust a 
memorandum of a form of award prepared by Eidlitz 
(Dft. Ex. 15, Rec. p. 129.) In fact during Hart’s exam¬ 
ination, Rust put in evidence a whole series of letters 
which passed between the arbitrators, Hart & Eidlitz, 
after the award was made. 

Arbitrator Oehmann, called as a witness for Rust, 
on direct examination testified (Rec. p. 133) concern¬ 
ing the signing of the award and the circumstances 
under which his signature was removed therefrom. 
He said that his signature was removed because Hart 
told him Eidlitz had notified Lehigh of the award and 
that he was very mad about it, and w’as sorry that 
Eidlitz was not close by so that he could tell him what 
he thought, and at Hart’s suggestion he removed his 
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signature to prevent its being presented as a| majority 
vote. On cross examination, and without objection on 
the part of counsel for Rust, the same witness testified 
(Rec. pp. 136, 137) at length concerning hojv the fig¬ 
ures in the award were arrived at; that he signed it 
and acknowledged it; that Hart prepared it), sent for 
the notary, and that he, the witness, acknowledged it 
and that he was satisfied with the amount of damages 
in the award when he signed it and only (decided to 
change it when he got mad at Eidlitz. 

Arbitrator Eidlitz, called as a witness fir Lehigh, 
testified on direct examination and without! objection 
on the part of counsel for Rust (Rec. pp. 108, et seq.) 
at length concerning the making of the s[ward and 
what transpired at the meeting at which ^he award 
was made and dictated. This testimonvj continues 
from page 198 of the record up to and including page 
207, all of this testimony being in respect to jwhat tran¬ 
spired on October 21, 1931, the day on (which the 
award was made and when no testimonv was taken. 

Nowhere in all that testimonv does counsel for Rust 

•/ 

object in any way to its introduction. In fapt this wit¬ 
ness is cross examined on the making of I the award 
(Rec. pp. 229, 230, 235). J 

Counsel for Lehigh called as a witness (Rec. pp. 
242-246) the notary who took the acknowledgment of 
the arbitrators to the award. She testified without 
objection by counsel for Rust, and he crosjs examined 
her. ! 

It is respectfully submitted that none of this testi¬ 
mony was admissible under the so-called equitable de¬ 
fense (Rec. p. 33) which, briefly, was to the effect that 
no evidence had been received by the arbitrators on the 
question of damages and that opportunity, 1 to examine 
the witnesses of the plaintiff had been refused. Such 
evidence was admissible under the so-called legal plea 



(Ree. p. 30), which alleged that there had never been 
an award and that the paper the two arbitrators had 
signed was merely tentative. Could it be otherwise 
than obvious to the court that counsel for Rust were 
trying out the issue on the so-called legal plea? And 
it was not until after they saw the evidence was over- 
whelmingly against them on this point that they then 
tried to change and alter their position in the last 
brief they filed on the subject (Rec. p. 263). 

In American Mills Co. v. American Surety Co., 260 
U. S., 360, the court had before it a decree in equity. 
The Surety Company had brought an action to cancel 
a guaranty. The Mills Company by way of counter¬ 
claim, demanded of the Surety Company its alleged 
right under the guaranty. The court held that this 
was a legal demand, not a proper counterclaim under 
the equity rules, but as the parties had gone to trial 
on that legal demand the Mills Company had waived 
its right to a jury trial. The court held, in addition, 
that although the Surety Company conceded on ap¬ 
peal that there was no equitable jurisdiction for the 
original bill filed by it, the Mills Company had waived 
that point by going to a hearing on its counterclaim. 
The court said: 

“The defendant, instead of renewing its motion 
to dismiss or insisting on the sufficiency of the 
first defense of its answer, introduced proof of its 
right to an affirmative judgment for the full 
amount of the guaranty, putting the written in¬ 
strument in evidence. 

“This certainly constituted a waiver unless the 
contention of the defendant, the petitioner here, 
that Equity Rule 30 required it to put in proof of 
its claim on penalty of being barred from prose¬ 
cuting it at law is sound.’’ 
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And later, in the same opinion: 

I 

4 4 The result is that the petitioner as defendant 
was not obliged to set up and prove its action at 
law under Rule 30, and when it did so; by its 
affirmative action, it waived its previous^ objec¬ 
tion to the equitable jurisdiction and also its right 
to trial by jury. ’ ’ i 

I 

The Supreme Court recently reaffirmed tliis doc¬ 
trine that a jury trial may be waived by acts of com¬ 
mission and omission. (See Schoenthal v. Irvivg Trust 
Co., 287 U. S., 92; and also Buff urn v. Barceloux Co., 
289 U. S. 227). I 

The rule is laid down in Beynes v. Dumpnt, 130 
II. S’. 354, in which the court said at page 395 i 


4 4 The rule as stated in 1 Daniell’s Chancery 
Practice, 555, 4th Am. Ed., is that if the Objection 
of want of jurisdiction in equity is not 'taken in 
proper time, namely, before the defendant enters 
into his defense at large, the court, haying the 
general jurisdiction, will exercise it; and jin a note 
on page 550, many cases are cited to {establish 
that 4 if a defendant in a suit in equity! answers 
and submits to the jurisdiction of the ccjurt, it is 
too late for him to object that the plaintiff has a 
plain and adequate remedy at law. This objection 
should be taken at the earliest opportuiiity. The 
above rule must be taken with the qualification, 
that it is competent for the court to grant the 
relief sought, and that it has jurisdiction of the 
subject matter.’ ” 


v In Schoenthal v. Irving Trust Co., supra, ;the court 

said at page 96: 

r 44 As plaintiff’s bill shows that it had a plain, 

adequate and complete remedy at lav{, defend¬ 
ants were entitled upon proper application to 
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have the suit transferred and trial by jury. Un¬ 
doubtedly they might have waived that right. 
Keynes v. Dumont, 130 U. S. 354, 395; 32 Law 
Ed. 924, 945; 9 Supreme Court, 486; American 
Mills Co. v. American Surety Co., 260 U. S. 360, 
363; 67 Law. Ed. 306, 307; 43 Supreme Court 
149.” 

At a recent case, strikinglv similar in the matter of 
pleading to the case at bar, Smith Engineering Co. v. 
Pray, 61 Fed. (2d) 687, the court said: 

“Our conclusion, then, upon the whole matter 
is that petitioners, by invoking the power of the 
court of equity to suspend the trial of the legal 
action for the breach of the contract, have justi¬ 
fied the consolidation of the actions in the court 
of equity and the subsequent treatment of the 
consolidated actions as one in equity, and have 
thus waived their constitutional right to a trial of 
the legal issues by a jury. (See North British & 
Mercantile Ins. Co. v. Lafhrop, et al., (C. C.) 63 
Fed. 508. That such right may be waived by im- 
plication is well established. American Mills Co. 
v. American Surety Co., 260 U. S. 360, 43 Su¬ 
preme Court 148, 67 Law. Ed. 306.” 

In another recent case, General Felt Products, Inc. 
v. SaranacMach. Co., 61 Fed. (2d) 857, the court said: 

“Whatever may be the merits of this claim, we 
think the appellant waived its right to a trial 
at law by jury by answering and proceeding with¬ 
out objection before a judge.” 

In Greenberg v. Pennsylvania Trust Co., 19 Fed. 
(2d) 824, the court said: 

“While as, seen by the opinion quoted, a gen¬ 
eral statement was made in the answer that the 
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bill ‘did not disclose anv valid cause of action in 
equity, and she therefore prays that the ;said bill 
be dismissed/ the case went, without objection, 
to trial on proofs by both parties, and no request 
or even suggestion was made by the defendant, 
until after the court decided against her,; that the 
cause should be transferred to the law si<jle of the 
court. That she could waive this right byi going to 
trial is shown by the cases cited in the opinion of 
the court, to which we add Hollins v. Brier field, 
150 U. S. 381, 14 Sup. Ct. 127, 37 Law. IjCd. 1113; 
and that she did waive it is shown by tlaje acts of 
commission and omission here shown.’’ | 

In People of Porto Pico v. Livingston, 47 J*ed. (2d) 
712 (certiorari denied, 284 U. S. 642, 76 Law. jEd. 546), 
being originally an action at law in ejectment, the 
court said: 


i 


“Following the filing of the defendant’s an¬ 
swer setting up her ground of defense, hnd pray¬ 
ing for relief in equity, the plaintiff, without ob¬ 
jection so far as the record shows, filed a replica¬ 
tion, and the case was set for hearing before the 
court on the equity side. The plaintiff then filed a 
motion for a jury to try the issues of fact in the 
equitable defense, which was a matter qiscretion- 
arv with the court, and was refused. Tlie hearing 
was then begun on the equitable issued During 
the hearing objection was raised to the Admission 
of evidence bearing on the question of title on the 
ground that the plaintiff was entitled to have a 
jury pass on that issue, but this objection was too 
late.” | 

In Hess v. Couzinie, 296 Fed. 358 (Cir. Ct. of App. 
2d Cir.), which was an action at law in which an equit¬ 
able defense had been interposed, the court said: 
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44 Plaintiff in the case at bar did not insist upon 
a jury trial, but accepted the condition imposed 
bv the order of the court when the court amended 
the decree pro confesso. In such circumstances, 
the cause was properly tried as a cause in equity. 
We indicated in Ransome Concrete Mach. Co. v. 
Moody 1 , (C. C. A.) 282 Fed. 29, that where the 
parties agreed in circumstances somewhat sim¬ 
ilar to'these, we would take the record as shaped 
below and the opinion of Mr. Chief Justice Taft 
in Liberty Oil Co. v. Condon National Bank, 
supra, indicates the trend toward a liberal con¬ 
struction of this statute. 77 


In Coons v. Coons, 95 Va. 434, 28 S. E. 885, 64 
Amer. State Reports 804, the court said: 

“Every party in interest is before the court 
upon a bill to set aside an award upon the grounds 
which unquestionably give a court of equity juris¬ 
diction. This jurisdiction having once attached 
for the purpose of injunction, the court may de¬ 
cide the whole controversy, and render a final de- 
cree, though all the issues are legal in their na¬ 
ture, capable of being tried by a court of law, 
and the legal remedies therefor adequate. 77 

In Commercial Union Assurance Co. v. Parker, 119 
Ill. App. 126, the court said: 

“The bill in this case sets up a state of facts 
which' call upon a court of equity to take juris¬ 
diction and set aside and vacate the award, and 
sufficient of the material allegations of the bill 
are clearly proven by the evidence to warrant the 
Chancellor who heard the case, in his findings and 
decree, not only concerning the validity of the 
award, but as to the liability of appellant in the 
full amount found. 77 


In respect to awards of arbitrators the rule as laid 
down in 5 Corpus Juris 196, Sec. 498, is as fdllows: 

“The general rule that the existence of an ade- 
quate remedy will prevent the invoking; of equit¬ 
able jurisdiction is applied here, and if the ob¬ 
jections are such as may be pleaded at l^w or are 
such as would defeat the enforcement of the 
award whenever it should be set up hgainst a 
party—as where the invalidity of the iward ap¬ 
pears on its face, or goes to the jurisdiction to 
show no award—equity will not interfere. A well 
established exception is that, where all the parties 
in interest are before the court on a hill to set 
aside an award of arbitrators and enjoin an ac¬ 
tion on the award, on grounds which\ give the* 
court jurisdiction, the court may decide the whole 
controversy, and render a final decree, although 
all the issues are legal in their nature and the 
legal remedies therefor are adequate.’• 


The appellant in his brief has laid great stress on 
the recent cases of Eneloiv and Adamos v. \New York 
Life Insurance Co., decided by the Supreme Court 
January 7,1935. The attention of the courtjis directed 
to the fact that in both of these cases a defeijise, labeled 
an equitable defense, and praying for the cancellation 
of policies of insurance on the ground of fraud, was 
interposed and the cause transferred to [the equity 
side for trial. The court holds in both casqs that such 
a defense of fraud is completely available in an action 
at law and that a bill in equity cannot lie tjo stay pro¬ 
ceedings in the law action in order to have the defense 
heard and determined in equity. That is nbt the situa¬ 
tion in the case at bar. Here it is conceded that at 
least one of the defenses is equitable (Rec. p. 33). 
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Baylis v. Travelers' Insurance Co., 113 U. S. 316; 28 
Law. Ed. 989, cited by the appellant, is an action at 
law upon a policy of accident insurance, in which there 
is no question concerning equity jurisdiction. It con¬ 
cerns a case in which the trial judge reversed a verdict 
of a jury for the plaintiff and found for the defendant. 
This action was reversed by the Supreme Court under 
the mandate of the Seventh Amendment. 

Slocum v. Neiv Life Insurance Co., 228 U. S. 364; 57 
Law. Ed. 889, was again an action at law in which there 
was no equitable question. 

The same is true of the other two cases cited by the 
appellant, Eicliberg v. United States Shipping Board 
Emergency Fleet Corporation , 52 App. D. C. 194, and 

People v. Metropolitan Surety Co., 164 Calif. 174. 

The real issue on this point upon the law is this. 

The appellant contends that under the statutes cited by 
him there must be an express waiver of a jury trial 
whereas the cases that are cited here show that there 
may be an implied waiver of a jury trial. That is wliat 
the court below finds in this case. 

BOTH PLEAS ARE EQUITABLE PLEAS. 

Apart from the question of waiver of a jury trial, 
however, it is submitted that both pleas interposed by 
the appellant, the defendant below, are equitable. It 
is true that on a demurrer it was held that the one la¬ 
beled “Equitable Plea” and seeking to set aside the 
award for alleged misconduct of the arbitrators was 
equitable and the other legal (Rec. p. 33). However, 
such a decision on a demurrer is not binding on the 
trial court upon whom the responsibility rests for final 
decision. 1 This court had before it a similar situation 
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in Marks v. Frigidaire Sales Corporation, 6p App. D. 
C. 359, in which it said: 

! 

“Did the action of the motion judge on de¬ 
murrer conclude the trial judge on the final hear¬ 
ing in respect of the plea of set-off?” j 

And later: 

And, while it is highly desirable and Convenient 
that rulings on demurrers and other interlocutory 
matters should settle the law of a case j as it pro¬ 
ceeds, yet when parties plead over and go to final 
hearing upon the law and facts, prior ^interlocu¬ 
tory rulings are not res adjudicata, as the plaintiff 
in error calls them, and are not conclusive on the 
trial judge who has the ultimate responsibility, as 
the case is finally presented to the trial court for 
decision.” 

I 

At the very inception of this case (Rec. pj 70) defen¬ 
dant’s counsel quotes plaintiff’s counsel as Contending 
that both pleas are equitable. 

The validity of an award can only be Attacked in 
equity. The rule is set forth in 5 Corpus Juris 193, 
Sec. 490, as follows: 

“At common law matters extrinsic the award, 
such as fraud, mistake or partiality of the arbi¬ 
trator, cannot be set up in defense to ajn action on 
the award. Defendants’ redress in such cases is a 
resort to a court of equity.” j 

The history of the development of procedure in re¬ 
gard to awards is set forth in 5 Corpus Juris 192, Sec. 
488, as follows: j 

“Originally there was no way by wljiich a court 
of law could give relief against an award regular 
on its face and within the jurisdiction of the arbi- 
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trators, and for such relief resort must be had to 
equity. In the reign of Charles II, however, the 
practice grew up of making submissions in pend¬ 
ing suits rules of court and setting aside the 
awards on motion, which practice was afterwards 
extended by statute to all arbitrations. In mod- 
ern times power to set aside awards on motion 
is, generally, given by statute to the courts to 
which such awards are returned.” 

In the case at bar, however, no such statute is ap¬ 
plicable. This has been decided by this court in this 
case (Lehigh Structural Steel Co. v. Rust Engineering 
Co., 61 App. D. C. 224). This is distinctly a common 
law action on an award. 

In Cook v. Foley , 152 Fed. 41, at page 51, the court 
said: 


“Again, final estimates made by engineers, in 
pursuance to a contract between the parties mak¬ 
ing such estimates final and conclusive, when made 
the foundation of an action at law, or when in¬ 
terposed as a defense to an action at law, cannot 
be assailed in such an action for fraud, such gross 
mistakes as imply bad faith, or a failure to exer¬ 
cise an honest judgment on the part of the arbitra¬ 
tors, or other like extrinsic matters, if objection to 
such method of attack be timely made; but for such 
relief resort must be had to a court of equity.” 


In Robertson v. Scottish Union & Nat. Co., 68 Fed. 

175, the court said: 

“ Miller v. Kennedy, 3 Rand. (Va.) 2, was an ac¬ 
tion on an award made upon a submission in pais. 
The court said: 

“ ‘In such cases it is well established that in an 
action on the award, or on a bond for performing 
the award, the plaintiff cannot be required to 
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prove anything more than the execution of the 
award, according to the submission; and that the 
defendant in such actions cannot avail hjimself, in 
his defense, of want of notice, corruption, or par¬ 
tiality in the arbitrators, or of any othfcr extrin¬ 
sic circumstances whatever. The defendants’ only 
redress in such cases is a resort to a! court of 
equity. ’ 

“In Barton’s Law Practice (Vol. 1, p. 587), it 
is said: j 

“ ‘When, too, the submission to arbitrators and 
the award are in pais, there is no remedy against 
the award at law, and resort must be had to a court 
of equity. ’ ! 

“Other authorities to the same effect might be 
cited, but these will settle the question, j Evidence 
to impeach the award is not admissible in this ac¬ 
tion.” 

In the case of Levin v. Northwestern Nap. Ins. Co., 
146 Fed., 76, the court said: j 

“Whether or not an award of arbitrators may 
be successfully assailed in a court of lay is a ques¬ 
tion upon which there is some confusion in the 
Authorities. This arises mainly, if ij°t wholly, 
from the fact that under the reformed} procedure 
awards have been defeated upon equitable grounds 
in law actions; but this is because equitable de¬ 
fenses are permissible in such actions under the 
Code. Any defense, however, to an action upon 
the award or answer setting up the sante, that goes 
to the jurisdiction of the arbitrators, jor that ap¬ 
pears upon the face of the award, is Available at 
law to defeat the same; but at common jaw it seems 
that matters extrinsic the award, such as fraud, 
mistake, or misconduct of the arbitrators, cannot 
be set up to defeat the same, and redbess in such 
cases must be sought by direct proceedings in 
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equity. This appears to be upon the theory that 
an award of arbitrators is analogous to a judg¬ 
ment, the arbitrators being a tribunal selected by 
the parties to adjudge their disputes * * *, which 
is final as between the parties * * *. While it has 
been long settled that courts of law have concur¬ 
rent jurisdiction with courts of equity, in matters 
of fraud * * *, yet in the national courts, where 
legal and equitable remedies cannot be blended in 
one proceeding, it is generally held that relief 
against awards or other instruments in writing 
importing a consideration, upon the grounds of 
fraud, which does not touch the execution of the 
instrument, must be obtained in equity.” 

In the case of Sisk v. Garey , 27 Md. 419, the court 
said: 


44 ‘It is well known,’ says Store, ‘that when a 
suit is brought at the common law, upon an award, 
no extrinsic circumstances or matter of fact, 
dehors the award, can be pleaded, or given in evi¬ 
dence, to defeat it. Thus, for example, fraud, par¬ 
tiality, misconduct or mistake of the arbitrators, 
is not admissible to defeat it. But Courts of Equity 
will in all such cases, grant relief, and upon due 
proofs, will set aside the award.’ Where after the 
hearing was closed, the arbitrators received a 
statement from one of the parties, containing new 
and different items of claim from any presented at 
the hearing and without the knowledge of the other 
party, a Court of Equity will enjoin a suit at law 
upon, and set aside the award.” 

This Court said in Campbell v. Campbell , 44 App. 
D. C. 153: 

“The discontinuance of a pending suit by the 
submission and award does not determine the va¬ 
lidity of the award. That question may be raised 
in a proper action to show that the award was in- 
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duced by fraud, or that it is not respohsive to the 
terms of the submission, and, therefore, invalid 
on its face. Cunningham v. Craig, 53 Ill. 252. 
Such an action, however, does not op^n the doors 
of the court to the trial and adjudication of the 
matters submitted to arbitration. Thev cannot be 
inquired into so long as the award is pi existence. 
Neither can the award be attacked in the suit which 
was taken from the court and submitted to arbi¬ 
tration. Of course, there is open to plaintiff the 
remedy of an independent action to vacate the 
award on the ground of fraud, providing he can 
successfullv avoid the charge of laches!or waiver.” 

This court also said, in Wasinington Railway Elec- 
trict Company v. Washington, Baltimore & Annapolis 
Electric Railroad Company, 59 App. D. C\ 19: 

“This conclusion forecloses the various argu¬ 
ments advanced herein by the Annapolis Com¬ 
pany ; for the award of the arbitrator^ constituted 
a final adjudication of the issues before them, and 
these cannot be relitigated upon a charge of error 
in the award.” 

The importance of determining whether the alleged 
facts may be availed of at law is well illustrated by a 
consideration of the question of the burqen of proof, 
the burden of proceeding and the burden bf going for¬ 
ward with the evidence. If there be any general ground 
for equitable intervention, those facts should be set 
forth in a bill in equity under the old practice which 
should challenge the award by pointing but the par¬ 
ticulars in which the award is bad rather than the 
general terms. 

Under the law permitting equitable plbas this may 
be done by such equitable pleas but it nevertheless re¬ 
mains an equitable action. 
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THE FINALITY OF THE AWARD 

The court below in finding* facts said: 

Finding 31, p. 62: “The three arbitrators were 
present in Mr. Hart’s office when the award was 
signed and acknowledged by Eidlitz and Oehmann 
on the 21st day of October, 1931.” 

Finding 35, p. 62: “After the signing of the 
award by the two arbitrators, the final fee of the 
arbitrators was agreed upon, it having been agreed 
at the beginning of the arbitration that the-arbi¬ 
trators would determine their fee at the same time 
when the award was rendered.” 

Finding 36, p. 63: “The arbitrators had de¬ 
liberated on their decision from 9 o’clock a.m. un¬ 
till 6 o’clock p.m. on the day on which the award 
was signed, having, during that time, considered 
the evidence and the exhibits, and the briefs of 
counsel.” 

Finding 36, p. 63: “The award of October 21, 
1931, was final and complete, and beyond the 
power of Oehmann to revoke.” 

It is noticeable in passing that the evidence under 
this caption was admissible only under the so-called 
legal plea. It was not admissible under the so-called 
equitable plea, and the fact that counsel discussed it 
in the court below and discusses it here at the outset 
of his case is only another conclusive indication that he 
did submit this issue to the determination of the judge. 

In Karthaus v. Ferrer, 1 Peters 228, the Supreme 
Court of the United States said: 

“It is a settled rule, in the construction of 
awards, that no intendment shall be indulged, to 
overturn an award, but every reasonable intend¬ 
ment shall be allowed, to uphold it. ’ ’ 


In Barnard v. Lancashire Insurance Co\, 101 Fed. 
36, in the Circuit Court of Appeals for the Eighth Cir¬ 
cuit, Judge Sanborn said: j 

I 

4 ‘Every reasonable intendment and presumption 
is in favor of the award, and it should! not be va¬ 
cated unless it clearly appears that it was made 
without authority, or was the result (if fraud or 
mistake. ’ ’ | 

The witness Eidlitz detailed the method of the arbi¬ 
trators in arriving at their decision and mjaking their 
award by stating (Rec. p. 195) that they started from 
the determination that there was no delay pn Lehigh’s 
part but that Rust had delayed Lehigh. \ They then 
took up the claim made by Rust to the Government for 
delay (Rec. p. 196) which had been prepared by Dun¬ 
can, a representative of Rust, and Myers, j a represen¬ 
tative of Lehigh, as being a proper claim, j They took 
this claim up, item by item, Oehmann making a record 
of what the three arbitrators agreed on >jvith respect 
to each item after checking the exhibits, j Eidlitz and 
Oehmann had each made notations of jthe various 
items. They added their notations separately and 
found that they were not quite in agreement. They 
then checked the items with Hart by the ijse of one of 
the briefs submitted to the arbitrators (Rec. p. 197). 
After argument they reconciled their differences and 
reached a figure of $24,000, then added the interest 
and reached the total shown in the award (Rec. p. 198). 


tated, ‘ ‘ Hart 
agreed that 


The record then shows that the witness s 
and Oehmann and witness were definitely 
the amount should be $27,912.72” (Rec. p[ 198). 

The record then shows that the witness! stated (Rec. 
p. 199) “Hart said, ‘Then there is nothiijig to do now 
except to dictate the award.’ ” j 




Hart dictated the award and the witness Eidlitz 
thought he was making a poor job of it, so he took a 
pad and started to write his ideas of the wording. 
Hart completed dictating the award and then they dis¬ 
cussed the form of acknowledgment. Hart read and 
dictated an acknowledgment from a book, including 
his own name as well as those of Eidlitz and Oehmann 
(Rec. p. 199; see also Acknowledgment on the award, 
Plaintiff's Exhibit No. 1, Rec. p. 83). 

Up to that time Hart had given no indication to the 
witness that: he was not in accord with everything that 
had been done. They then sent for a notary. Witness 
Eidlitz signed first, Oehmann signed, and started 1o 
hand the pen to Hart (Rec. p. 200), who stated that he 
wanted to consider it further. The record then shows: 
“Witness said, ‘The only thing to do is for Oehmann 
and I to acknowledge it’ which was done. ,, The no¬ 
tary left and witness Eidlitz started to pocket the 
award. Hart requested that it be left with him as he 
might decide to “Ride with you fellows in the morn¬ 
ing.’’ 

The record then shows, “Witness replied, ‘It is al- 
wavs better to have a unanimous award, and if it is a 
question of leaving it here over night until you make 
up your mind you say you want to sleep over it, we 
will let it go that way. You put this away and tomor¬ 
row morning you sign it or do not sign it.’ ” 

The record then shows (Rec. pp. 200, 201): “Where¬ 
upon the witness stated that he and Oehmann made an 
absolutely final award and that at no time prior to 
that point had Hart given either the witness or Oeh¬ 
mann the slightest indication that he was not going 
along in accordance with what the others were doing.” 

Eidlitz’s statement covers quite a number of pages 
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in the record following* those from which quotation has 
been made. His testimony on this point goes up to and 
including page 207, and the court’s attentiop is re¬ 
spectfully invited to this. The trial judge !had the 
right to believe this witness. He saw him as he saw 
the others. His findings of fact are based ubon this 
testimony, corroborated not only by circuijnstances 
which are hereafter detailed but by the testiinonv of 

I 

arbitrator Oehmann in all essential respectsj and by 
the testimony of arbitrator Hart, in many inspects. 
There is also present in every trial the things| that the 
trial judge sees in the witness before him thit makes 
him give more credit to one and less credit to!another. 

The mind of the court might naturally inquire, why 
under these circumstances was Oehmann fs name 
stricken out. The answer is given in Oehmann’s own 
language. Oehmann was called as a witness by Rust, 
and his testimony is contained at length in this record. 

Although the defendant would doubtless Ijike it to 
appear that it was from exalted motives of tile love of 
justice that Oehmann struck his signature Jt'rom the 
contract, Oehmann does not so state. j 

The record shows (Rec. p. 137) that the witness 
stated: 


44 He was himself satisfied with the ainount of 
damages in that award when he signed it and 
when he got mad about Eidlitz he decided to 
change it. If Eidlitz had been there he would 
have torn it up in his face. ’ 9 


The record further shows, p. 134: 


had told 


“Mr. Hart told the witness that Rust 
him that they had heard Lehigh hatj been in 
formed, and naturally the witness assumed that 



24 


Lehigh had told Rust. That was his assumption. 
That was the morning following the award. 

“ ‘Q. And the next morning you struck your 
name off? 

A. Yes, sir. I would have been up that day but 
I could not get up on account of business. ’ ” 

The record shows at page 133, this witness said: 

“The next morning Mr. Hart informed me that 
Eidlitz had notified his principal, the Lehigh Com¬ 
pany, that Lehigh had in some way got the word 
to Rust, and Rust told Hart about it, and I was 
very mad about it, and Mr. Hart was mad about 
it, and I did not feel anv wav too good about it. I 
was sorry Eidlitz was not close at hand so 1 could 
tell him what I thought of the proceeding, and then 
it was the suggestion of Mr. Hart that I would 
remove my signature from the paper so as to pre¬ 
vent it being presented as a majority vote, and I 
asked Hart if I could properly do that and he said 
he saw no reason why I could not take my name 
off***” 

This same story is repeated again and again by Oeh- 
mann until he said, in response to a question by the 
court, that he was “wishy-washy” about it (Rec. p. 
40). 

It is significant that Oehmann testified to the follow¬ 
ing (Rec. p. 137): “Witness testified that he did not 
say anything to the notary about its being acknowl¬ 
edged with the understanding that it was not good.” 

It appears that Mr. Oehmann did not put upon 
the bottom of the award, when he attempted to vacate 
it on October 23, 1931, his real reason for vacating it. 
In fact the record shows (p. 139) that “he did not say 
on there what he had in mind.” Oehmann and 
Hart were not controlled by exalted opinions of the ad- 
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I 

i 

i 

i 
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ministration of justice but from ordinary human mo¬ 
tives of pique and cliag*rin (in Virgilian laiigmage 
spretae injuria format —injury to slighted feelings). 
Having thus found the fact what is the law? 

In Bayne v. Morris, 1 Wallace 97, the court said: 

“Arbitrators exhaust their power wIiqii they 

submit- 
having 


make a final determination of the matters 
ted to them. They have no power after 
made an award, to alter it; the authori 
ferred in them is then at an end.” 


tv con- 


The appellant (pp. 24, 25 of its brief) in comijnenting 
upon this passage, says the court held that the arbi¬ 
trators having made a final determination had ex- 
hausted their powers and could not make aj second 
award, and that is exactly the contention of this ap¬ 
pellee. The appellant states it in language stronger 
than the appellee would have dared to use. 

i 

In the case of Hartley v. Henderson , 189 Pa.I St. 277, 
the members of a partnership had submitted to an 
agreement for an examination of the partnership, 
books and accounts and agreed to be bound by what¬ 
ever finding the accountant should make. IThe ac¬ 
countant made an award of $1810.28, and latejr one of 
the partners pointed out to the accountant tha|t he had 
made an error in his finding by a duplication j of cred¬ 
its. Whereupon, the accountant re-examined some of 
the books and accounts and made a new award of 
$6006.00. | 

The court held that the second award wai invalid 
and inoperative, and said: 


“By the agreement he was made an arbitrator 
whose finding, within the scope of his inquiry, was 
final and conclusive. After having delivered his 
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report lie could not at the instance of one of the 
parties and without the assent of the other re¬ 
consider his finding and make a new one for the 
reason that he had overlooked something in his 
accounts. If he could do it for the reason that he 
had overlooked items of the evidence, why could 
he not for the reason that he had given undue 
weight to testimony, or had been deceived by wit¬ 
nesses, or had pursued a wrong plan in seeking 
facts, or had erred in the inferences drawn from 
them? 

“While in some instances the action of an arbi¬ 
trator in correcting a clear error appearing on the 
face of his finding has been sustained, the general 
rule undoubtedly is that an arbitrator having once 
completely exercised his authority by making Ins 
award is at an end. He cannot correct mistakes 
in his award, or alter it to conform to his changed 
views. 1 The following comprehensive statement of 
the rule is given in Morse on Arbitration and 
Award, 226, and is sustained by the most abun¬ 
dant authority: ‘When the arbitrator or referee 
has made, or as is said in some cases, has made 
and published his award or report, as a completed 
instrument, his power is wholly at an end. He has 
exhausted his authority. He is thoroughly functus 
officio. He can do nothing more in regard to the 
arbitration or subject matter. He cannot reopen 
the case, nor make a new or supplemental award 
or report, nor alter or amend the award already 
made, nor file additional, explanatory, alternative 
or amendatory documents. What he has done 
must stand or fall without further aid or assist¬ 
ance from him. He can neither support nor im¬ 
peach it.’ The Rule as stated in Russell on Arbi¬ 
tration (7th Ed.) 141, is not less emphatic: ‘As 
soon as the award is made the authority of the 
arbitrator, having once been completely exercised 
according to the terms of the reference, is at an 
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i 

i 

end. He is not at liberty after executing the 
award to exercise a fresh judgment oij the case, 
or generally to alter or amend the awird in any 
particular.’ * * j 

i 

j 

The appellant, in commenting upon this cj;ase (p. 25 
of its brief), says that there was no doubt tjiat the ar¬ 
bitrators in that case meant their award tjo be final, 
while in the instant case the finality of the award “is 
expressly denied in the plea.” Why ignore the evi¬ 
dence? The evidence here shows, and the jourt finds, 
that the award was final. What difference does it make 
what the plea says? 

In j Brown v. Vawser, 4 East 584, Lord Ellenbor- 
ougli, C. J., speaking for the court said: j 

i 

“The award was complete when it was ready to 
be delivered within the time appointee^, and prior 
to the actual delivery; the arbitrator was then 
functus officio; and if any accident had happened 
afterwards to prevent his making a [delivery it 
would still have been an award.” 

j 

i 

i 

The appellant comments upon this ease (Appellant’s 
Brief p. 25) that the submission provided that the 
award should be final when it was ready for delivery 
and that the arbitrators could not change the award 

i 

after it had been published. j 

In this connection it is only worthy to njote that the 
doctrine of law on the subject, as stated ^n 5 Corpus 
Juris 120, Section 282, is as follows: j 

i 

“It has been held, however, that) unless re¬ 
quired by the submission or by statute it is not 
necessary that the award be published.” 


Attention is respectfully called to the Agreement to 
arbitrate (Rec. p. 20) which, in the case at bar, consti- 


i 

i 

i 


lutes the submission. Nowhere is there any agree¬ 
ment for publication or delivery of the award. 

It is difficult to understand the solace which the ap¬ 
pellant can get out of the case of Henfree v. Bromley , 
G East 309, which it has attempted to differentiate (pp. 
25, 1G, Appellant’s Brief). It seems to this appellee 
that the quotation made is apposite to what Oehmann 
was trying- to do here. He tried to assume his author¬ 
ity again, after he had laid it down, which he could 
not do. 

There is very little solace also for the appellant in 
the case of Irvine v. Elnon, 8 East 54, attempted to be 
differentiated by the appellant (p. 2G Appellant’s 
Brief). There an arbitrator attempted to correct an 
error in computation and it was held that he could not 
do so. Surelv Oehmann tried to do something more 
than this. 

The case of Williams v. Rumbaugh, cited by appel¬ 
lant at pages 21-23 of its brief, is based upon the hy¬ 
pothesis of the correctness of Hart’s testimony as is 
shown by the rhetorical question submitted by the ap¬ 
pellant at page 23. The answer is, even assuming the 
correctness of the decision, the court here has found 
that the facts upon which it was predicated are inapt. 
The arbitrators could not sign a new form of award. 
Their duties had ceased when the award (Plff. Ex. 1) 
was executed and acknowledged by two of the arbi¬ 
trators quite in accord with the submission. 

In the case of Caldwell v. Dickinson , 13 Grey 365, 
cited by the appellant in its brief (p. 23), again we 
have the appellant basing his conclusion entirely upon 
the testimony of the witness Hart. The court has 
found to the contrary. In fact arbitrators Eidlitz and 
Oehmann both testified that the paper they signed was 
intended as an award. 


I 

i 

i 
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In the case of Chambers v. McKee & Bros\, 185 Pa. 
St. 105, cited by appellant (pp. 23, 24) of its} brief, is 
not in point. We are here concerned with ja wishy- 
washy arbitrator who changed his opinion upder pres¬ 
sure. I 

i 

It may be the appellant could not agree j with the 
court’s finding of fact, but the court found j the facts 
against the appellant and tersely stated that (finding in 
this language (Rec. p. 63, Finding 37): j 

“The award of October 21, 1931, was! final and 
complete, and beyond the power of Oejhmann to 
revoke.’ 9 \ 


EVIDENCE OF THE AMOUNT OF DAMAGE 

I 

I 

The appellant in its brief, under th0 caption 
“THERE WAS NO PROPER EVIDENCE |OF DAM¬ 
AGE” (Appellant’s Brief p. 26), and undeir the cap¬ 
tion, “ASSIGNMENT OF ERROR 18” (Appellant’s 
Brief p. 65) has treated the same relative subject. 

The court found the facts (Rec. p. 59): j 

“15. The testimony of the witnesses (was heard 
by the arbitrators on the 30th and 31st days of 
March, 1931, in the City of Washington, District 
of Columbia. Both parties were represented by 
counsel, who examined and cross-examined the 
witnesses. j 

“16. At the beginning of the arbitration hear¬ 
ing, it was agreed by the parties that the contract 
price was $190,000, with extras iri addition, 
amounting to $238,000, and that the sujn of $178,- 
400 had been therefor paid to the plaintiff by the 
defendant. I 

“17. The contract between the parties obli¬ 
gated the plaintiff to start the erection! of steel on 
or before the 15th day of January, 1{)29, and to 
complete such work on or before the 15th day of 


April, 1929. This required the plaintiff to assem¬ 
ble and fabricate the materials so as to be in read¬ 
iness for the work of erection on January 15, 1929. 
Said contract imposed an obligation upon the de¬ 
fendant to provide ‘a free and clear site for work 
of erection’ and to ‘set anchor bolts and bring 
foundations up to finished elevation by grouting 
the column slabs. ’ 

“18. The plaintiff was unable to begin the work 
of erection on the 15th of January, as required by 
the contract, but began on the 26th of April, 1929, 
because of soil conditions preventing the defen¬ 
dant from having the foundations ready to receive 
the steel. ” 

And on page 60 of the record: 

“19. One of the questions submitted to the ar¬ 
bitrators was whether the defendant was liable for 
the damage on account of delays due to the failure 
of the defendant to prepare pockets and chasings 
for the reception of the steel during the course of 
erection, which latter claim was decided in favor 
of the defendant. 

“20. The so-called foundation delay was con¬ 
ceded, and the arbitrators were called upon to de¬ 
termine, first, the responsibility for that delay; 
and having decided that the defendant was respon¬ 
sible, to ascertain the amount of damages sus¬ 
tained by the plaintiff thereby. 

“21. The hearings before the arbitrators were 
contained in a typewritten record of 241 pages. 
The oral testimony of nine witnesses was received, 
and voluminous correspondence and documentary 
evidence was presented by both parties^ Counsel 
for the defendant filed two typewritten briefs with 
the arbitrators, one of 68 pages and the other of 
107 pages. Counsel for plaintiff submitted three 
typewritten briefs, consisting, respectively, of 50, 
36 and 8 pages. 
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“22. The testimony of the witnesses | and the 
documentary evidence presented to the arbitra¬ 
tors dealt not alone with the question of respon¬ 
sibility for the foundation delay but also! with the 
amount of damages sustained by Lehigh by reason 
of this delay.’’ j 

And on page 61 of the record: 

“26. The arbitrators properly considered other 
evidence on the question of damages, (witnesses 
Hendricks, Hull, Constantine, Brady hnd Miss 
Ritter before the arbitrators, presenting ‘ Diary 
of Rust Engineering Company,’ made I up from 
the dailv time sheets. j 

mJ 

“27. Counsel for the defendant had ffill oppor¬ 
tunity to cross-examine and did cross-examine 
witnesses before the arbitrators.” j 

Findings 24 and 25 are transposed out' of their 
natural order, because they stand out as conclusive in 
this case (Rec. p. 61): 

j 

“24. The defendant presented to th^ Govern¬ 
ment a claim for damages occasioned by the foun¬ 
dation delay, and included therein a demand for 
the sum of $15,873.45, to compensate thje plaintiff 
for losses sustained by it by reason of ^uch delay, 
such amount being computed on the basis of a 
delay of 71 days, there being also a similar claim 
computed on the basis of 90 days’ dela^, amount¬ 
ing to $18,560.92. 

“25. The general superintendent fbr the de¬ 
fendant, testifying before the arbitrators with 
respect to the aforesaid claim, made tb the Gov¬ 
ernment, said: 

“ 4 It was taken from figures made dp by their 
Mr. Meyers—$15,000 approximately, j You see, 
Mr. Meyers, who was the Lehigh’s representative, 
had been here, and he and I got together on sev¬ 
eral different occasions and we made that up to¬ 
gether.’ ” 



Let us look at the record as to what the facts are in 
support of these findings. 

The defendant, on October 1, 1929 (Plaintiff’s Ex¬ 
hibit 7, Rec. p. 158) made a claim against the Govern¬ 
ment. Duncan testified that Exhibit 7-A (Rec. pp. 
159, 160, 161) accompanied the letter of October 1st, 
1929 (Rec. p. 162). 

The testimony of Lewis (Rec. p. 253), from the office 
of the supervising architect, shows to a mathematical 
certainty that Exhibit 7-A accompanied a letter dated 
October 30, 1929. He shows this by a comparison of 
the serial numbers upon the letters as they were re¬ 
ceived by the supervising architect. This letter of 
October 30, 1929, from Rust to the supervising archi¬ 
tect was received in evidence and is printed in the 
record at pages 254 and 255. In substance, it is as 
follows: 

“Supplementing our letters of October 1st and 
2nd, submitting revised claims on account of sub¬ 
soil conditions, we hand you herewith in dupli¬ 
cate ‘ Detail of Claim, Item No. 6’, claims on ac¬ 
count of the Lehigh Structural Steel Company 
mentioned in our letter of October 1st. This will 
bring our detailed claims on a ninety-day basis 
to $33,254.23 and on a 71-day basis to $28,113.59. 
The above amounts are complete in every way 
and we feel there will be no further changes in 
this connection. We will be pleased to go into 
this matter personally and explain any item you 
desire. Your prompt consideration will be appre¬ 
ciated/’ 

In the letter of October 1st (Defendant’s Exhibit 7, 
Rec. p. 158) from Rust to the supervising architect, it 
was said: 

“These claims represent actual loss.” 


The amount of the claims in the letter ofj October 
30th included five other items besides Lehigh’s. The 
Lehigh claim, so far as Lehigh was concerned, is set 
forth in detail and is found in Plaintiff’s Exhibit 7-A 


at pages 160 and 161. 

It will serve no useful purpose to copy this rather 
lengthy paper at this place, but the court is asked to 
consider it carefully as though it had been ^et forth 
here in haec verba. 

This statement was made up by Duncan, w 
representative of Rust, and Myers, who was 
sentative of Lehigh, and the arbitrators had 
them. 


ho was a 
a repre- 
it before 


The arbitrators’ record (p. 314 present record; 171 
A. R.) shows that Mr. Duncan testified before the 
arbitrators as follows: 

44 It was taken from figures made up! by their 
Mr. Myers—$15,000, approximately. Yoii see, Mr. 
Myers, who was the Lehigh’s representative, had 
been here, and he and I got together oh several 
different occasions and we made thafc up to¬ 
gether.” 

i 

Eidlitz said that they used that as the basis for 

j I 

making computations. The record shows that Eidlitz 
testified as follows (Rec. p. 196): 

| 

“The arbitrators then took the document cover¬ 
ing the claims which Mvers and Duhcan had 
arrived at and which had been submitted to the 
Government as being a proper claim byj the Rust 
Company and took those claims up itein by item 
and discussed them from 2 o’clock until 4 at least, 
all three of the arbitrators entering intb the dis¬ 
cussion, and Oehmann making a record of what 
the arbitrators agreed on with respect to each 



item after checking the exhibits. Oehmann made 
one record and the witness made the other.” 

Oehmann said that they had tins item before them 
(Rec. p. 136). 

The record shows (p. 139) that Oehmann testified to 
the following with respect to Exhibit 7-A: 

“When asked by the Court if Rust disputed the 
$16,000 item, the witness stated it was his under¬ 
standing that Lehigh submitted this $16,000 item 
to Rust and Rust passed it on to the Treasury. 
Rust did not offer any evidence disputing that 
claim. 77 

The record further shows that Oehmann testified 
with respect to Exhibit 7-A (Rec. pp. 139, 140): 

“Q. (Interposing): In the hearing before the 
arbitrators did the Rust Company concede that 
there was this idle derrick and this storage and 
these items that totaled $16,000? I mean, was 
there any dispute of that kind? 

“A. No, sir, there was no dispute of that. 

“Q. It was practically conceded that that was 
the amount due from Rust to Lehigh, or in other 
words, that was the damage sustained by Lehigh, 
no matter who had to pav it, the Government or 
Rust? 

“A. That is the wav it looked to me. 77 

Again the record further shows that witness Oeh¬ 
mann, in response to further questions by the Court, 
stated (Rec. p. 141): 

“ ‘'The only point is that I could not see why 
Rust would submit to the Government a bill to be 
paid by the Government, unless that bill was a 
just bill, and I felt that they made themselves a 


party to the delay by sending it forward!, and I so 
stated to Eidlitz and Hart.’ ” 

‘ 4 He thought that if the claim was notj a proper 
one, it should not have been presented.7 

The record later shows, on the same page (141): 

“He thought that by presenting thej claim on 
behalf of Lehigh to the Government Rust had 
acquiesced in it.” I 

Nowhere in the record before the arbitrators does 
it appear that Rust disputed the accuracy aifd the cor¬ 
rectness of the figures as set out in Exhibit! 7-A (Rec. 
pp. 160, 161), and the record shows that tlfe arbitra¬ 
tors had it before them and that at least l^idlitz and 
Oehmann considered it as uncontested and j used it as 
a basis for arriving at the figure agreed ikpon when 
they had determined the liability of Rust. ! 

By whose authority was the claim made hgainst the 
Government? 

Let us look at the record. 

Hart, Duncan and Baldridge, all witnesses called by 
Rust, tried to leave the impression that Rust as general 
contractor presented the claim to the Government on 
Lehigh’s behalf (Rec. pp. 143, 162, 172, 25^). 

In the letter dated March 6th, 1929 (Rjec. p. 237) 
Rust made the identical proposition to Ipehigh that 
this claim should be filed with the Government with 
the understanding that if Rust obtained anything 
Lehigh would get it and not otherwise. 

In the letters dated March 12, 1929, (Rec. p. 237), 
October 9, 1929 (Rec. pp. 112-115), and bctober 21, 
1929 (Rec. p. 238) Lehigh emphatically declined to 
submit to any such proposition and said if Rust were 
to make a claim against the Government it had to be 


made on behalf of Rust and not on behalf of Lehigh. 

It is perfectly manifest and metaphysically certain 
that Rust had all of these letters before it when it 
wrote the demand to the Government on October 30th 
and included among* others a claim set forth in Plain¬ 
tiff’s Exhibit 7-A and said in the final paragraph of 
that letter (Rec. pp. 254, 255): The above amounts are 
complete in every way and we feel there will be no 
further changes in this connection . 9 9 So that Rust at 

that time knew everv item in the account and made 

%/ 

claim on its own behalf and not on behalf of Lehigh. 

These letters all repeat Lehigh’s insistence that 
Rust make the claim to the Government on Rust’s own 
behalf, and it is sufficient to quote their statement in 
their letter to Rust, dated October 21, 1929 (Rec. p. 
238), which Rust received just shortly before Exhibit 
7-A was sent to the Government on October 30th, as 
follows: 

4 ‘In the first paragraph of your letter of Oct. 
14th, you state that you are presenting claims to 
the United States Government on our behalf. We 
wish to take exception to this because we feel that 

our contract is with you and that necessarilv we 

•/ •/ 

look to you for the relief to which we are entitled 
under the terms of our contract. The information 
that we are presenting to you has been at your 
request, and as we understand it is for your use 
in presenting your own claim to the United States 
Government. ’ ’ 

Duncan, in substance, wants the Court to believe 
that he submitted a claim which he knew was false 
(Rec. p. 143). 

It is respectfully submitted that when Rust Com¬ 
pany submitted this claim to the Government they had 
before them exactly what they said in the letter of 


I 


October 30tli (Roc. pp. 254, 255): “The above amounts 
are complete in every way and we feel there will be no 
further changes in this connection.” 

It is respectfully submitted that any challenge of 
this claim was after the arbitrators had decided the 
issue against Rust and they wanted some 'way out. 
The defense was post factum. This is doubly empha¬ 
sized, if it need be emphasized, by the letters that 
counsel for the Rust Company wrote to tie Comp¬ 
troller General and by the statements that!Mr. Bal- 

* 

dridge made before the arbitrators. j 

The letter that counsel for the Rust Company wrote 
to the Comptroller General was an emphatic demand 
for the payment without any qualification and without 
any possible pretense that it was on behalf of Lehigh 
(Rec. pp. 179, 180). ! 

Mr. Baldridge, notwithstanding his testimony on 
the witness stand, evidently at the arbitration hearing 
knew full well that these claims had been Submitted. 
His defense was not on matters of amount, as was 
shown in the opening statement before thp arbitra¬ 
tors (A. R. p. 5). 

There, he says, in substance, that the Rust Com¬ 
pany did delay the Lehigh Structural Steel Company 
but that such delays were caused by the Government 
making soil tests and ordering deepening <f)f founda¬ 
tions, and that therefore Rust was not responsible to 
Lehigh by reason of his interpretation of the contract 
which would make Rust Company responsible for de¬ 
lays caused by the Government. 

The striking thing about it is that nowhere does he 
say that there is any defense as to any amount that is 
due to Lehigh, although at that time nonej of the so- 
called objectionable statements had been mkide by the 
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arbitrators, or anyone for them, but his defense, in so 
far as delays on the foundation are concerned, is on 
the merits and not on the quantum. 

In fact, all through the arbitration record it is quite 
apparent that counsel for the Rust Engineering Com¬ 
pany has in mind that Rust is not responsible to Le¬ 
high for any of the foundation delays because they 
were caused bv the Government. The whole defense 
goes into the matter of whether Rust is responsible 
for the chasing delays, on which point the arbitrators 
agreed with him. 

He was not limited in his proof; he limited it him¬ 
self. His defense was on the merits, not on the amount, 
and that is again emphasized by the statement that he 
made at the end of the case. (A. R. p. 325): 

“I take it, Colonel Oehmann, that that question 
is not involved, at least from our point of view, as 
to the early delays, because we rest entirely on the 
contract and its legal construction with respect to 
the early delays.’’ 

He would now have it appear that he wanted to offer 
evidence of amounts, and it has been implied through¬ 
out the trial in this court that the arbitrators should 
have conducted their hearing as the Chancellor con¬ 
ducted his. But, he has totally disregarded the pri¬ 
mary rule of evidence, that there must be some proffer 
of testimony which he believed would substantiate his 
position, i Nowhere is that done. He says before the 
Chancellor that he wanted receipts and the like. So 
may a litigant say in court, but it is up to the trier of 
facts to determine whether the absence of receipts so 
negatives the testimony of witnesses as to make it in¬ 
credible. The sufficiency of such testimony is for the 
triers of fact. 


As a matter of fact, when Mr. Hendricks jirst goes 
on the stand, at page 22 of the Arbitration Record and 
continues to testify up to page 54 in detail hs to the 
damages to him, Mr. Baldridge does not e^en cross 
examine him, although this testimony all precedes an 
alleged objectionable statement of the arbitrators, and 
when Mr. Hendricks goes back on the stancf, at page 
177, he is cross examined exhaustively concerning the 
chasing by Messrs. Constantine and Duncah but not 
Mr. Baldridge. (A. R. p. 134.) j 

It is undisputed by each of the three arbitrators that 
the $16,000 statement, known in the testimony as Plain¬ 
tiff’s Exhibit 7-A, was introduced before [them and 
was considered bv them in arriving at the award. The 
difference is that Eidlitz and Oehmann say they be¬ 
lieved that when Rust submitted that statenfent to the 

I 

Government they vouched for its accuracy hnd would 
not have submitted any statement that was false. Act¬ 
ing on that assumption they believed they jwere war¬ 
ranted in saying that the damages claimed jliere were 
admitted. Hart, on the other hand, says that whether 
Rust presented the statement to the Government or 
not it was immaterial because the presentation of the 
claim was not an admission that it was dorrect but 
was simply a claim and, if allowed, would be paid re¬ 
gardless of its correctness. ! 

The following references to the Arbitration Record, 
Exhibit A, are submitted as showing that the arbitra¬ 
tors had before them evidence on which !to base an 


award: 


A. R. p. 11, plans put in evidence. j 

A. R. p. 23, Hendricks testifies to the tonnage on the 
job being 2615 tons. j 

A. R. p. 26, Hendricks testifies to the footings in de¬ 
tail ; were not in April 24th. j 




A. R. p. 29, certain hours of labor worked. 

A. R. p. 30, Daily reports. 

A. R. p. 31, not able to work on Section A until May 
17 th 

A. R. pp. 39 and 40, as to condition of site and when 
ready to start work. 

A. R. p. 42, Hendricks testifies that Lehigh began 
his work on May 19 with both derricks. 

A. R. p. 51, Hendricks paid $6700 extra by Lehigh 
because of delay and claimed $15,000 more. 

A. R. p. 51, daily reports put in evidence, showing 
men on job, hours worked and price they received. 

A. R. p. 53, Hendricks testified to increase in wages 
caused by strike, from $1.50 to $1.65 per hour when 
Lehigh would have only been obliged to pay $1.50 if 
Rust had prepared the footings in time for Lehigh to 
begin work. 

A. R. p. 55, Hull identifies daily report. 

A. R. pp. 59-80, Hull testifies to number of men on 
April 1st. 

A. R. p. 59, Hull testifies to men in railroad yard. 

A. R. p. 64, Rust diary of job was testified to. 

A. R. p. 95, Brady, the Government Inspector, says 
site was ready some time on April 20th 

A. R. p. 95, Brady says it was not possible for Lehigh 
to finish on April 15th, as per contract. 

A. R. p. 97, Rust paid for putting in extra footings. 

A. R. p. 98, Rust allowed a total of 71 days extension 
of time bv the Government. 

A. R. p. 98, Brady testifies Rust asked for more time 
but did not get it. 

A. R. p. 107, Brady testifies foundation extras al¬ 
lowed to Rust of $18,000 to $20,000. 

A. R. p. 109, orders for extras were put in evidence. 


one gang 


A. R. p. IIV/ 2 , Brady writes steel laying ini railroad 
yard waiting for use. j 

A. R. p. 130, Rust introduced letter of United States 
allowing 17 days extension for delay. j 

A. R. p. 131, a total of 71 days allowed as Extension 
for lowering foundation. j 

A. R. j). 131, Constantine testifies from dailjv reports 
as to delays. j 

A. R. p. 133, Constantine testifies to ZV 2 dhys delay 
on account of rain. 

A. R. j). 133, total delays on account of raip and that 
allowed by the United States 74 ^2 days. 

A. R. p. 136, strike for increased wage. 

A. R. p. 163, Duncan testifies Lehigh had 
on top. I 

A. R. p. 169, Duncan presented claim fo United 
States on behalf of Lehigh. 

A. R. p. 171, $15,000 claim that he and Myers made 
up together. 

A. R. p. 171, had gang of men shifting frotm derrick 
to derrick. 

A. R. pp. 173, 174, a number of letters put in evi¬ 
dence. 

A. R. pp. 183, 184, Hendricks testified the number of 
men on the job. 

A. R. p. 186, wages of engineer and pusher plus in¬ 
surance per day. 

A. R. pp. 207, 208, agreement as to letters to be put 
in evidence. 

A. R. p. 210, Duncan testifies no liquidated damages 

claimed bv the United States from Rust because of 
* 

delay. 

A. R. p. 233, Baldridge testifies no dispute as to 71 
days delay. ! 





A. R. p. 237, Miss Ritter testifies to list of ship¬ 
ments, left with arbitrators. 

The plea says that the arbitrators repeatedly warned 
the parties and their counsel that they did not desire 
to hear any evidence on the question of damage until 
they had first determined the question of the defen¬ 
dant’s liability to the plaintiff and if the question of 
liability was decided adversely to the plaintiff it would 
then be afforded an opportunity to be heard on the 
question of damages (Rec. pp. 33, 34). 

Let us test it on the basis of what the parties said 
and did themselves at the time and not what they said 
afterwards. 

Concededly, on April 1st there was a meeting of the 
arbitrators and counsel. At that time a statement was 
made up by the arbitrators and handed to counsel. 
There is some diversity of testimony as to the circum¬ 
stances under which this statement was made up. 

Mr. Hart testifies, in substance, that he understood 
that the statement was made up with the provision that 
if the arbitrators found that there was liability they 
would then give to Rust an opportunity to offer evi¬ 
dence (Rec. p. 256). 

Baldridge said substantially the same thing. 

As against these there is Eidlitz (Rec. pp. 232, 233); 
Oehmann (Rec. p. 131); and Garrett (Rec. p. 247). 

Let us look at the record again. 

The statement of April 1st, to which reference has 
been made,' is known as Plaintiff’s Exhibit 2 (Rec. pp. 
121, 122). ' This paper ends up with the statement, 
“When these have been received, the arbitrators be¬ 
lieve they will be in a position to render a complete 
and final decision. ’ ’ 

This is signed by Hart, Oehmann and Eidlitz; pre- 
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pared in Hart’s office by Hart and on Harti’s type¬ 
writer. The paper, itself, was dictated in the presence 
of Garrett and Baldridge (Rec. p. 246). ! 

What does the statement mean when it s^ys “So 

many details and dates”? What does it meanj when it 

says that Lehigh shall present a completely itemized 

statement of claims ? What does it mean wheh it says 

that Rust shall answer to the arbitrators concerning 

such claims together with other matters affecting the 
. 1 
case at issue? 

Lastly, what does it mean when it says, “Whien these 
have been received, the arbitrators will be in ajposition 
to render a complete and final decision”? Cap it mean 
that they believed they would be in a position tb render 
a final decision for Rust? That is the construction the 
Rust witnesses want to place upon it, becausd if their 
testimony is to be taken at full value they could not 
render a decision for Lehigh. The explanation that 
Rust witnesses make of the request for the itemized 
statement about claims and that “the arbitrators be¬ 
lieve they will be in a position to render a complete and 
final decision” is simply a begging of the question— 
a petitio principii of the logicians. 

Let us see further what Hart, the only dissecting ar¬ 
bitrator, wrote in connection with this very proceed¬ 
ing. In his letter to Eidlitz of August 13, 19311, (Plain¬ 
tiff’s Exhibit 3, Rec. pp. 117-118), he says in part: 

“I have conferred with Colonel Oehmunn, and 
we are both of the opinion that the parties in¬ 
volved in the matter in which we are now sitting 
as arbitrators will be bound by our decisipn, or by 
the decision of any two of the arbitrator^. ” 
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Later, in the same letter: 

“Colonel Oehmann advises me that he will be 
readv to meet with the other two arbitrators and 
form a conclusion at anv time after September 
10th.” 

And in his letter of August 31, 1931, to Mr. Bald¬ 
ridge (Plaintiff’s Exhibit 4-A; Bee. p. 204) he states: 

“If it can be arranged, the arbitrators hope to 
meet and render a decision in this matter some 
time between September 15th and October 1st.” 

In Mr. Hart’s letter to Mr. Eidlitz, dated October 
17, 1931, (Defendant’s Exhibit No. 3; Rec. p. 85), he 
states: 

“If, in so doing, we can reach a conclusion as 
to the monetary award, it will not be necessary to 
take further testimony.” 

And later, in the same letter: 

“If we answer in the affirmative, it then be¬ 
comes a question whether we have sufficient before 
us to reach a conclusion in dollars and cents. 

“Colonel Oehmann and the undersigned feel 
that it is essential that we meet and conclude the 
main points of the issue and then determine upon 
a course of procedure concerning further testi¬ 
mony, if such becomes necessary.” 

In the light of this testimony is the statement of 
Garrett more reasonable or not? He says, in sub¬ 
stance (Rec. pp. 246, 247) that at that time, on April 
1, 1931, both he and Baldridge had no objection to the 
statement then typewritten on April 1st. Was the tes¬ 
timony closed or not? Were both parties awaiting the 


decision of the arbitrators or not? That was! a ques¬ 
tion for the court and the court solved it in favor of 
the plaintiff. j 

It is submitted that the real point at issue is {whether 
the arbitrators had before them sufficient pertijnent evi¬ 
dence upon which to base the award they made. 

Attention has been called in the brief subniiitted on 
behalf of the appellant, to several places in the arbi¬ 
tration record in which the arbitrators make state¬ 
ments regarding* the type of testimony to be! received 
by them from that point on. It is true that the arbi¬ 
trators at several points attempted to confine the issues 
so that particular points might be cleared upibut were 
uniformly unsuccessful. The method of receiving tes- 

. i 0 

timony was changed several times all through the ar¬ 
bitration hearing. (Rec. pp. 131, 220-221, 24j7.) 


ASSIGNMENTS OF ERROR 13 ANI* 14 

i 

Assignment of Error 13 is in respect of ihe exclu¬ 
sion of a letter written by Thomas to Kift, dated Au¬ 
gust 26, 1931, to the effect that “for without floubt Mr. 
Baldridge will demand an opportunity toj cross-ex¬ 
amine witnesses on the damages and the j witnesses 
should be present” (Rec. p. 87). It is submitted that 
this is by no means a statement of fact anc| is rather 
an expression of opinion passing between,! attorney 
and client. It should be remembered that *|t the time 
this letter was written, the first brief to Rufet contain- 
ing a demand for examination of the details of the 
statement of claim presented at the beginning of the 
arbitration hearing and rejected by the arbitrators, 
was already in the hands of Mr. Thomas. I^ehigh was 
stating at that time that their claim for damages on ac¬ 
count of the delays which they claimed resulted from 
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Rust’s failure to cut pockets in the old wall, should be 
upheld. Even if it he conceded that all of the testi¬ 
mony concerning this particular claim was not placed 
before the arbitrators, nevertheless all the arbitrators 
testified that it was decided that there was no respon¬ 
sibility on the part of Rust for the so-called “chasing 
delays” and predicated their award upon the claims 
presented by Rust to the Government for foundation 
delays. It is submitted that if either of the parties was 
in a positidn to demand the taking of further testimony 
it was Lehigh, which makes no such claim but accepts 
the arbitrators’ award. Rust is bound by their ad¬ 
mission of i liability and amount as presented by them 
to the Government, and discussed above. 

Assignment of Error 14 challenges the propriety of 
the admission of the letter from Hinton, Rust’s coun¬ 
sel, to the Comptroller General (Rec. pp. 179, 180). 
Appellant argues (p. 58 of its brief), that as Rust dis¬ 
puted liability to Lehigh for the foundation delays and 
Lehigh in submitting to Rust the items of its claim for 
presentation to the Government always was careful to 
advise Rust that these items were submitted without 
prejudice to Lehigh’s claims against Rust, the Hinton 
letter is incompetent and immaterial. It is conceded 
that it was not before the arbitrators. Attention is di¬ 
rected to the fact that the reply to this Hinton letter 
to the Comptroller General was put in evidence be¬ 
fore the court below by Rust. (See Defendant’s Ex¬ 
hibit 18, Rec. pp. 144, 145.) Attention is also directed 
to the fact that the Hinton letter (Rec. pp. 179, 180) is 
written to the Government in support of Rust’s claim 
as indicated in Plaintiff’s Exhibit 7-A, and that Defen¬ 
dant’s Exhibit 18 (Rec. pp. 144, 145), some months 
subsequent thereto, is the disapproval by the Comp¬ 
troller General of these claims. 
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ASSIGNMENTS OF ERRORS NOS. 3 AND 18 

I 

Assignment of Error 3 is presumably directed to¬ 
ward finding of fact, No. 24 (Rec. p. 61) whiph reads 
as follows: 

“24. The defendant presented to the [Govern¬ 
ment a claim for damages occasioned by ihe foun¬ 
dation delay, and included therein a demand for 
the sum of $15,873.45, to compensate the) plaintiff 
for losses sustained by it by reason of subh delay, 
such amount being computed on the basi^ of a de¬ 
lay of 71 days, there being also a similar claim 
computed on the basis of 90 days’ delays amount¬ 
ing to $18,560.92.” 

This exception is directed toward the statement of 
claim, Plaintiff’s Exhibit 7-A, discussed at length 
above. At no place in the record either before the ar¬ 
bitrators or in the court below did the appeljant make 
any demand concerning the examination of witnesses 
in respect of the items making up Defendant fs Exhibit 
7-A. In fact, as shown above, this claim to the Govern¬ 
ment was made up by Duncan and Myers, representa¬ 
tives of the respective parties. The only demand made 
by the appellant for the taking of further testimony and 
the further cross-examination of witnesses! was con¬ 
tained in the briefs submitted by Rust to the arbitra¬ 
tors (Rec. pp. 71, 82). Appellant, in its brief (p. 9) 
does not quote sufficient of the context of thlis demand 
to show on what statement of claim they wbre seeking 
to examine witnesses. In fact, the real demand is as 

follows: ! 

j 

“It would seem superfluous to comment upon 
the picture presented above. From hn amount 
around a thousand dollars they quickly jumped 
their claim up to $16,100, where they l^ept it sta- 
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tionary, repeatedly asserting it, from May 28th to 
September 17, 1929, having* in the meantime ap¬ 
pointed their arbitrator and demanding that we do 
likewise, although their job was not half finished, 
and although there was no way of telling* the 
amount of any claims Rust might have against Le¬ 
high due to Lehigh's delay, in the event of having 
to pay liquidated damages to the Government. Be¬ 
tween September 17, 1929, and December 5, 1930, 
Lehigh had jumped the amount of their claim 
from $18,131.00 to $31,318.42, the latter amount 
being* tlie total of a carefully prepared ‘summary’ 
in response to inquiry of several weeks before. 
But that is not all, Lehigh appears at the arbitra¬ 
tion hearing and solemnly presents still another 
set of figures totaling the princely sum of $36,- 
748.68. And yet again, disregarding all that had 
preceded, including the formal presentation at the 
arbitration itself, they actually put into their 
statement (made a part of their Brief) figures to¬ 
taling $44,106. Even here, as if not satisfied to 
state so modest a sum, they made an error in ad- 
dition which expands the total further to a neat 
$45,970.44. 

“Assuredly their calculations know no bounds, 
their cupidity no restraint: 

“It Atould seem that the nearer Lehigh comes to 
realizing the absurdity of their claims, the more 
desperate they have become in their wild de¬ 
mands. 1 ” 

Directly following the above quotation comes the 
only demand made by Rust for further testimony, that 
demand which is quoted on page 9 of its brief. It is 
obvious, therefore, that the demand for further tes¬ 
timony was not directed to the statement of claim put 
in to the Government (Defendant’s Exhibit 7-A) as 
stated in Assignment of Error 3, but rather to the 
statement of claim presented by Lehigh at the arbitra- 
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tion hearing which is the subject of Assignment of Er¬ 
ror No. 18. This is disposed of by findings 2i9 and 30 
(Kec. pp. 61, 62), reading as follows: | 

“29. At the beginning of the hearing bjefore the 
arbitrators, the plaintiff presented a statement of 
its claim, in the amount of $37,748.00, Which was 
objected to by counsel for defendant on the ground 
that the statement was not in evidence and because 
he was not permitted to cross-examine, bjit he was 
thereafter assured by each of the three arbitrators, 
that such statement would not be considered, and 
following this assurance defendant, in its brief, 
submitted to the arbitrators, discusses this claim 
and demands the production of appropriate rec¬ 
ords and witnesses for thorough examination in 
respect thereto, this being the demand | which is 
relied upon to establish the misconduct 6f the ar¬ 
bitrators.” j 

i 

“30. The record of the hearing befofe the ar¬ 
bitrators establishes that their award \Vas based 
on other evidence, both oral and written, from 
which, independently of the aforesaid (statement 
of claim, they were able to, and did, find that the 
damages to the plaintiff amounted to $27,912.72.” 

Appellant, in its brief, goes on to discuss the various 
statements of claims, and, in fact, adds a Jvery elab¬ 
orate tabulation at the end of its brief. Regardless of 
what they may say it is perfectly obvious jhat if the 
arbitrators started off by allowing the item of $11,- 
883.00 the balance due on the contract as shbwn bv the 
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stipulation on page 4 of the Arbitration Record and 
allowed $1,400.00 as the amount to be deducted there¬ 
from as the amount of Rust’s various claijns against 
Lehigh and included an item of approximately $3,000 
as interest for delayed payments under the contract, 
they could have allowed but $14,492.72 of tjie claim of 


$15,873.45 put in by Rust to the Government, as shown 
by Defendant’s Exhibit Xo. 7-A. In fact, if the award 
was made up as suggested by Defendant’s Exhibit 1, 
which, after all, is a pencil memorandum made by the 
arbitrator who refused to join in the award, it is per¬ 
fectly obvious that the award was really only a partial 
allowance to Lehigh of this sum of $15,873.45 claimed 
of the Government. The pencil memorandum, Defen¬ 
dant’s Exihibit 1, shows an allowance as balance due 
on the contract of $10,670.03, two allowances of inter¬ 
est totalling $6,566.12, leaving a balance of allowance 
to Lehigh of $10,346.60, or a disallowance by the ar¬ 
bitrators of $5,526.80 of the total of $15,873.45 that 
Rust admitted to be properly due and owing to Lehigh 
when it included Defendant’s Exhibit 7-A in its claim 
to the Government. Eidlitz testified (Rcc. pp. 196, 
197) that ithe memorandum made by Hart was not a 
notation of the figures used bv himself and Oehmann 
in making up the award. The record shows (Rec. pp. 
196-19S) that Oehmann and Eidlitz made up their fig¬ 
ures from the claim put in to the Government allow¬ 
ing some of the items and cutting down others. While 
they were doing so, Hart was looking over one of the 
briefs, and suggested that the figures in one of the 
briefs might be more nearly right than the figures they 
were using. The arbitrators then went through this 
brief but Eidlitz and Oehmann took down no figures 
(Rec. p. 197). Hart put down the figures and that 
when Hart finished, his total differed from that which 
Eidlitz and Oehmann had found Oehmann says (Rec. 
p. 141): 

4 Ghat he could not see why Rust would submit a 
bill to the Government unless that bill was a just 
bill.” 


ASSIGNMENT OF ERROR NO. 6 

The finding states (Rec. p. 61): j 

“28. The arbitrators Eidlitz and Oehnjiann were 
experienced in the line of work engaged jin by the 
parties, Eidlitz having more than 30 years’ expe¬ 
rience as a contractor and having served over a 
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long period of years as an arbitrator in' the hear¬ 
ing and settlement of disputes between! builders; 
Mr. Oehmann being a practical engineeij, engaged 
in building operation since the year 1903 and hav¬ 
ing been Inspector of Buildings for tlije District 
of Columbia since 1924.’’ 

I 

i 

j 

The third and fourth replications set forth the de¬ 
fense that two of the arbitrators, Eidlitz andiOelimaim, 
were men skilled in the line of the plaintiff gnd defen¬ 
dant, and acted upon and had a lawful right to act 
upon the information which they had aboi^t matters 
concerned in the arbitration and which had come to 

1 

them through experience. Eidlitz was a ihan of un- 

usual abilitv in his line. He was a contractor for more 

1 

than thirty years and a man well experienced in dis¬ 
putes that arose between builders, having j served 011 
many occasions over a long period of vear& as an ar¬ 
bitrator to settle the disputes that arise frojm building- 
transactions. He gained his information with respect 
to the items in controversy here in the practical appli¬ 
cation of the contract through his experience as an 
arbitrator, over which time he had almost ejvery- phase 
of the building business and its ramificatidns brought 
to his attention. 

It is respectfully submitted that Oehmani}, the Build¬ 
ing Inspector of the District of Columbia, wgs undoubt¬ 
edly well fitted to determine damages that liad occrued 
to the plaintiff from his personal experience; that once 


the question of liability was determined, lie had, from 
his experience as a practical man, such information as 
would assist him in assembling the facts from the testi- 
mony before the arbitrators and to digest the corre¬ 
spondence and obtain from that digest and his assem¬ 
bly of the facts a correct amount that was due to the 
plaintiff on which he could base his award. 

Each of these men was selected as an arbitrator with 
full knowledge of his experience and practical knowl¬ 
edge, and it was undoubtedly the intention of both par¬ 
ties that, in arriving at a solution of the differences 
between the plaintiff and the defendant, these men 
should exercise their discretion in determining the dif¬ 
ferences between the parties based largely upon their 
practical experience. 

Oehmann testified before the court that as far as the 
law was concerned he depended on Hart because he 
was the legal man and he could determine those legal 
questions, and that there was produced before the ar¬ 
bitrators sufficient evidence on which he could base his 
iindings and arrive at an amount of damage once the 
question of liability had been determined. 

Eidlitz testified that Oehmann made the digest of the 
evidence that was before them and that it was because 
of his practical experience that Oehmann was to as¬ 
semble this for the benefit of all the arbitrators, and 
that in the final discussion between the arbitrators the 
digest that had been prepared by Oehmann was used 
freely, together with all the papers in the case, and 
that Eidlitz and Oehmann were able to arrive at a 
figure on 'Kthich the award was based by the use of all 
the papers before them and the application of their 
practical knowledge. Oehmann, in response to the 
court’s question (Rec. pp. 169-174) answered that he 
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had sufficient before him on which to base his award 
at the time and there was only the question of liability 
on which he was awaiting some advice from Mr. Hart. 
It is respectfully submitted that when the Question of 
liability was undoubtedly determined in fhvor of the 
plaintiff by all three of the arbitrators, the question 
then remained was there sufficient for theih on which 
to base their award, and the fact that Eidlij:z and Oeh- 
mann were able to arrive at a figure agreed upon by 
them and that this figure was arrived at only after the 
consideration of most of the evidence before them, the 
examination of all the papers, the rejection of some 
parts of the claims, the application of certain knowl¬ 
edge with respect to certain other claims, all go to show 
that there was before Eidlitz and Oehmapn sufficient 
on which they were able to say definitely what the 

amount of damage was. If there w^as sufficient evi- 

. 1 

dence before the arbitrators on which men (of practical 
experience could arrive at a figure after the question 
of liability was determined, the finding that was made 
by the two of them w’as based on sufficient evidence; 
there was no need for any further testimony; the find¬ 
ing is substantiated bv law and should not be set aside. 

The plaintiff respectfully submits that the law, with 
respect to the award of arbitrators, who \irere experts 
in the business over which the controversy has arisen, 
is that they may use their own personal experience and 
practical knowledge in addition to the information 
that is before them as produced by the testimony to 
arrive at a decision and award. 

i 

Hall v. Insurance Co., 57 Conn., 105!; 17 Atl. 360. 

Horne on Arbitration, p. 143, et sea. 

Straw v. Truesdale, 59 N. H., 112. 

Liverpool Ins. Co. v. Goehring, 99 !pa. St., 16. 
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Vincent v. German Ins. Co., 94 N. W. (Iowa) 
460 

Cobb v. Dolphin Mfg. Co., 15 N. E. (N. Y.) 440. 

Attention is called to the fact that the arbitration 
proceeded under Clause 24 of the contract between the 
parties. There was no formal submission to arbitra¬ 
tion. In fact such a suggestion was refused by the ap¬ 
pellant. Clause 24 of the contract makes no mention of 
how the arbitrators are to proceed, whether they must 
receive evidence by the parties or whether they can 
us their own expert knowledge. When they thereafter 
appoint men who are experts in their line, shall they 
leave their knowledge behind then? It is submitted 
that if Hart needed such testimony before the arbitra¬ 
tors as would have been proper in a court of law, he 
would have held out for the appointment of a lawyer 
as the third arbitrator rather than agree to the In¬ 
spector of Buildings of the District of Columbia. 

Appellant in its brief (pp. 73, 74) quotes at length 
11 art v. Kennedy, 47 X. J. Eq. 51, concerning the use of 
arbitrators as experts, but it should be noted that in 
the case cited there w^as an absolute refusal to hear 
testimony, and that is not the situation at bar. 

Appellant’s brief (pp. 74, 75) also cites Continental 
Ins. Co. v. Garrett, 125 Fed. 589, and in this connection 
it is only necessary to cite one sentence from the opin¬ 
ion that the appellant himself has italicized in this 
quotation: 

“The appraisers were experienced contracting 
builders, but, without some evidence, how was it 
possible for them to know the sound value or the 
loss and damage.” 


The case at bar does not involve a situation in which 
there is an entire lack of evidence but rathler one in 
which the arbitrators had, in addition to theijr own ex¬ 
pert knowledge, sufficient testimony upon which to 
base their award, and the court below has sq found. 


ASSIGNMENT OF ERROR NO. 16 

The arguments on this point in Appellant’s brief 
(pp. 75, 76) can well be answered by directing the at¬ 
tention of the court to the statements of Hatt (Rec. p. 
120) to the effect that blueprints were in evidence (Rec. 
p. 132), that the contract and letters were ixi evidence, 
reports and payrolls; Oehmann (Rec. p. 13^) who ad¬ 
mitted that he had testified before Judge O’Donoghue 
that there was a tremendous lot of documents and so 


dlitz (Rec. 
193) con- 


on (Rec. p. 142) conceniing daily reports; Ei 
p. 192) concerning photographs; (Rec. p. 
cerning the daily records of the Government (Rec. p 
209) as to time sheets, and again on page ^22 and on 
page 227 concerning the delay from the railroad. 

Mr. Garrett, who was most certainly a disinterested 
witness, because he had been replaced as counsel for 
Lehigh before he testified in the court below, states 
(Rec. p. 248): | 

“that he and Mr. Duncan got together ^ lot of cor¬ 
respondence that was put in evidence;’; 1 ’ 


(Record, p. 249): 

“that there were time sheets and costs 
who erected the steel.” 


of the men 


Even Duncan states (Rec. p. 158): 

“that the payrolls may have been befojre the arbi¬ 
trators.” 



56 


In fact, he admits writing a letter to Lehigh (Rec. p. 
163) to the effect that he had checked through the claim, 
with the Government records as well as those of Rust. 
He speaks of using records (Rec. p. 164) and admits 
that he and Garrett made up a file of letters for the 
arbitrators. In fact, over and above any documentary 
evidence that was included in any stipulation as having 
been lost, the record in the court below shows a perfect 
mass of documentary evidence introduced at the trial 
by both parties, all of which, with one exception—the 
letter of Hinton to the Comptroller General—was be¬ 
fore the arbitrators. 

CONCLUSION 

In conclusion it is respectfully submitted that the 
whole controversv boils down to the facts that the ar- 
bitrators based their award, having first included the 
balance admittedly due on the contract, on a claim 
made to the Government by Rust, admitted by Rust 
to be correct, and then added interest. 

In the common law action, the appellant, as defen¬ 
dant below, interposed an equitable defense and forced 
the transference of the cause to the equity side and 
then proceeded to waive any right that it might have 
to a trial by jury by proceeding to introduce evidence 
upon all the issues and to permit such evidence on the 
part of the appellee to be introduced without objection. 

It is respectfully submitted that these parties agreed 
to arbitrate their differences and not to litigate them; 
that it never was the purpose of an arbitration to ap¬ 
ply the meticulous care of a court room; that if these 
parties had wanted judges and lawyers to hear and 
present their cases and determine their differences 
they would never have provided for arbitration. 




When the arbitrators of their own choosingj met and 
determined their differences and determined that one 
was indebted to the other, it is respectfully Submitted 
that that award should be final. 

The only excuse that the arbitrator who took his 
name from the award gives is that he got an^y about 
a matter that did not concern the merits and struck 

i 

his name from the award. 

The parties have now had an arbitration wjith many 
exhibits, and an enormous record. They have had 
their case heard by the Trial Judge and hav^ a record 
in this court of 330 pages. With the appellant it seems 
to be litigation without end. j 

It is respectfully submitted the judgment should be 
affirmed. 


Respectfully submitted, 


H. Wixship Wheatle^, 
Roberts B. Thomas, 

H. Win ship Wheatley, Jr., 
Attorneys for Appellee. 



